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Honoradle George H. “heppard
Cozptroller of Publie Accounts
Auatin, Texss

Dear 3ir: Cpinion No. 0-2
Re: Under ths two \factual situa-

s the refinery
ributor® of

X fuel, so
to be liadléfop tho ex-

od )Civil Ttatutes of Texas,
will such transaotions de

titution,

85, 1940, you sudbait for the
rollowlng quest ions, which

, Op'by its agent in the Ttate
ok loail of motor fuel to
*tete Of Colorado., (At one tixe

e transsotion™{s initisted by the purcheser in
colorado and Xhe /sale is completed upon the efforis
and*{nitistive o7 the purchaser. The next sele
emsnates Pfon the Tefinery and 1s coxzmpleted ugpon
the efforts Of the refinery.) The decler sends

o the Texaa refinery for the motor fuel
end returns it to his place of dusipess in the
~tate of Colorasdo.

"Is the refinery of this motor fuel reguired
to- pay the Stete tax, or is the refinery authorized
to deliver the motor fuel to the Colorado pureheser
tax fres, if he keeps the required records showing
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;holdotails of tho transsotion a» exported motor
uel? '

*A person living in the State of Texes operates
and meintains filling stations in the “tate of Colo-
rado, He also oOperates filling staticns and is a
dealer in motor fuel in Texss. Le desires to purchase

" motor fuel from a refinery in the State of Texas and
traneport it, in his own trucks, to his place of
business in the ~tate of Coloredo. By sgreement with
the refinery ths motor fuel is bdilled to the plsce of
business in Colorado dut is transported to the State
of Colorado in the truoks bdelonging to the persoen
living in Texas.

*Is thn refinery required to =ay the tax on
zotor fuel so billed to the customer in Colorado,
or may it sell the motor fuel tax free &8s exncried
motor fuesl by keepine the proper records?”

A proper determinastion of the ebove questions turns
not 80 muoch upon whether the trensportation of motor fuel from
Texas into Colorade is interstete sommerce, under the fects
given, 80 es to bring the instant case within the protection
of the Commerce Clause of the Federel Conetitution, end the
decisions concerning same, but rether turns upon whether a tax-
adble "first sale” transpired in Texas prior to the beginning
of any possible interstate com:erc¢e moverent , so as to accrue
a tax sgainst the refineries involved,

In this latter respect, Seotion .1l (o) of irticle
70568a, Verncn's Annotated Pevised Cilvil “tatutes of Texss,
hereinafter cited as the Motor Fuel Tex Lew of Texas defines
*diatridbutor™ as follows:

nipiatridutor! shell meen anc include every
person in this “tate whc refines, manufectures, pro-
duces, blends or compounds moter fuel, or in any
othe T manner &cquires or possesses motor fuel and
makes first sele of the sepme in this Stete) and it
shall elso include every person in this 5tete who
ships, trensports or imports any zotor fuel into
this State and makes the first sale of same in this

State.”
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"¥irst ssle~ as used {r the foregoi. g definitior
and ipn other portions of the Motor Fuel Tax Law, 1is defined
by feotion 1 (4} thereof ss follows:

- "'First Ssle' shall mean and include the firet
sale, distribution or use in this “tate of motor
fuel refined, blended, lmported into, or in any
other manner produced in, scquired, possessed or
brought into this State,”

Seotion 2 (e) of the Votor Fuel Tax lLaw ocauses the
exclese tax in question to aocorue upon a "first sale” as here-
inedove defined, by providing "the eeld tax sbkall acorue and
be paid as hereinafter rrovided uson the first sule in Texas."

Cection 2 (b) of seid Aot declares the legisletive
intent and purpose that said tax sccrual shel) be at the
sturce of the motor fuel in Texas by providing: "The tax shasll
sccrue on the first sele 8o thet & single tax only will be
collected on the sexe gellon of zotor fuel, it being intended
to i-poge the tex et 1ts source in Texas, Or &8s soon there-
after as such rotor fuel mey be subject %o belinys taxed.”

Fror. the fcregol. ¢ provisions it is readily epperent
that the controlling issue before ues 1s whether or rot e
"first scle” is constituted by the trensecticons described in
your letter so as %0 oonstitute the refinery in questior s
"distributor" of motor fuel ip Texes, and therefore liable for
the tux which 15 ceused %5 accrue upcn the "first saler of
motor fuel even though the person or dealer purchasing esere
subssquently carries it dsyona the confines of the <tete of
Texas 80 g3 to stac) the trensportation with the cheracter of
interstate comrercs, “ith the iszsue thus limited, our opiniocrn
should not be construed ag determining whetbher or not inter-
state commerce is present ir the ingtart case by reason of
tre transportation of motor fuel fror Texes to Colorado.

although the involved iszue of interstate cormrerce
18 thus read out of tte case, there remoins thte ejuelly com-
plex and 4difficult question Of whet constitutes a stle of
personal property. Ceneral definitions and principles govern~
ing this matter have b-en repeatedly lald down by the courts
but each individusl case must rest upon its own peculiar facts
and circumstances to determine if, when and where & sale of
peraonal property is finally consummated. Fowever, in ap-
proaching the instant questlion, we must beer in mind thst the
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Legislature of Texas hes eleocted to define a "first sale", as
related to the aocrual of the motor fuel tax, and such stat-
utory definition must superseds, insofar as inoonliltont.

the commonly accepted definition of a ssle in the commerciel
sense. While delivery of the sudject matter is one of the
prinoipel determinants cf the completion of a sale, as the
term is ordinarily understood end defined, we think, from a
consideration of the foregoirg statutory provisions and defi-
nitions, thet sotusl delivery of the motor fuel to the pur-
ohaser in Texas, constitutes and completes a taxadle "first
sale” end, in fact, 1s the sine qus non to such "first sale."

In esch instance desoridbed in your letter, delivery
of the motor fuel involved was zede direotly by the refinery
in Texas to the jurchaser in Texas. In the firat instence,
the purcheser, slthough purporting to be s resident of the
“tate of Colorado, was actuslly in Texas at the time of the
delivery of the motor fuel, by end trrough his agent, who
took delivery in purchaser's truck st the losding rack of
the Texas refinery. 1In the sacond factuel situation, both
parties to the transaction are resident citizens of Texas. The
motor fuel wes delivered into the trucks of the purohasing
dealer st the lozding fecilities of the Texas refinery end
wes eventually transported to the ~tate of Colorado.

It is our opinion that esoh of these trensactions
iz & "first ssle”, and constitutes the refinery in eech case
8 "distridutor” of motor fuel in this "tete, within the stat-
utory definition of esach of said terms, ebove gquoted. Said
*first sale™ wes consumnated in each instance within the dor-
ders of Texas, the purchaser taking delivery of ths motor:
fuel in bis own trucks, either personally or by agent., Title
to the motsr fuel doubtless passed at that time, and this is
thke controlling test of a sale of perscnal property, in
either the statutory or oommercial sense. The fact that in
the first oase, negotietions for the sale were degun some-
tizes by the purchesser and sometimes by the refinery or sell-
er 2nd wers handled by telephone or telegraph, eni, in the
geocnd instance, thet the motor fuel wus bdilled to the place
of business in Colorado by agreement, slthough properly to
be oonsidered in deterxining whether the sale transpired in
Texas or C:lorado, does not, ir our opinion, outweigh the
determinative fact that the subjeot matter of the sale changed
hands betwsen geller and purchaser in Texas by esotual delivery
between partiss who were in the State at the time,
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To bhold otherwise would uphold form rather then
substance, snd defest the declared purpose of the Legislature
"to impose the tax et its source in Texas,” upon the "first
sale,” asoompanied by delivery. To treat the entire transec-
tion as an interstate transaction, rether than s "first sale”
in Texas, merely upon the intention of the parties to oreats
such an intorutnto trensaoction, supported by formal dookkeep-
ing entries, or upon the mere declaration of the purchaser
that he intended to trasnsport the produots outside the State
of Texas, would be a prolific scurce of tex evasion and sud-
terfuges.

V¥ie are not unmindful of ths requirement of Segotion
2 (o) of the Notor Fuel Tax Law that "no tsx shall be imposed
on any motor fuel, the imposing of which would constitute an
unlswful burden on interatste commerce, and which is not sub-
Ject to be taxed under the Constitution of the State of Texes
end the United .tates."” But we sey that interstets commerdce,
if it does exist in the instant ocase, does not commence until
8 time sudsequent to the consummetion of & taxable "first
sale” in Texss between the refinery end the puroheser, and it
is settled law that a state may tax property or rrivileges
prior to the inception of interstate commerce.

However, if the instant osse does not fall within
thess principles of taxation, it may be rointed out that no
unconstitutionel burden is cocesioned here dy the levy and
collsation cf the tex from the refinery, bvecause Cection 2
{c) of the Aot provides that "If eny distridutor, or other
psrson, shall export or lose by fire or other eocident, eny
motor fuel, so that the same Ay never be made use of within
this state, after the tex has been paid on such motor fuel,
claim for refund may be made 1n manner herelnafter pro-
vided, or as the Comptroller may direct.” Thus, the purcheser
in each of the ceses cited by you will have the benafit of
the foregoing refund provision for texes peid under this
opinion, upon motor fuel sllegedly golng into interstate
commeroe.

Trultins the foregoing fully enswers your inquiry,
we are

Yours very truly
ATTCRNEY OENERAL OF TEXAS

AFFROVED Al& 27,
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