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Bonorabls Geo. H. Sheppard
Coxmptroller of Public Aoccounts
Aus..in, Texasg

Dear Sir: - - Opinion No. | |
S : Rey ga the Comptlc Ller anfhor-

' to irsue 8 4%

Stter in waich you
on the guastions

epartnent authorized to issue
nls warrant for the benefrit

pund, upoa the death of a Con~
foderade pedsioner, that sueh pensioner had

not casisd o number ol hsr pension warrants
and hid hald than, aocurulatin@ sone 3500.00
avth.

nfe thase warrants a subjeoct of Inheri-
tance for the benefit of thls decsused pen=
eloner?" :
The answer to your first quastion concerning the
iesulng of a duplicate warrant to the helrs of tle deccuasod
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enploneT is controlled by our Opinion No. 0-2161, ‘whic
: reads, 10 part, es follows:

'

"Your third question reads as follows:

“i1{3) I the payee of a Confed-
erate FPension VWarrant which has been
volided by limitation requests a éu-
plicate warrant to be issued, Is it
pandatory on the State Comptroller and
oState Treasurer to 1ssus such dupli-
cate, provided the necessary reguire-
ments Tor iysulng duplicate warrents
are aety!

"In answer to your third guestlon oconcern-
{ns whether or not it 1s mandatory on the Jtate
tozptroller to igsus duplicate warrants on such
verrants which have been barred because they
vere not presented within the two year period,
your attentlion is called to Article 436D, Vor-
nen's sAnnotsted ‘4vil Statutes, which reads as
Toli0%8: .

"tirt, 4365, The Comptroller,
when satisfied that any orizinal
warrant drawn upon ths 3tate Treasursr
kis been lost or destroyed, or when
any oerciricate or other evidence of
indebtedness approved by the aunditing
board of the state has been lost, is
euthorized to issue a dupllicata war-
rant in lieu of the origlnal warrant
or & duplicate or & copy of such cer-
tificate, or other evidence of indebted-
ness in lieu of such origlnal; bat no
such duplicate warrant, or other evidence
of indebiedness, shall issus until the
eapplicant hss filed with the Comptroller
his affisavit, stating that he is the
true ownsr of such instrument, end that
the saze is in fact lost or destroyed,
end shal) slso file with the Comptrolloer
his tonld 4n double the anount of the
Clein with two or more good and suf-
Ticlens sureties, paycble td the Cover-
nor, to be approved by ths Comptroller,
&nd conditjoned that the epplicant will
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hold the State haraless and raeturn

to ths Coamptroller, upon leaand being
uads therefor, such duplicates or
¢oples, or the amount of monsy named
therein, together with all costs that
Jay accrue against the State on ¢ol-
lecting same. After the issuance of
gald duplicate oxr copy if the Comptirole-
lor should ascertain that the same was
lzproperiy issued, or that the appli-
cant or party te whoan the 3&axe wag is-
sued was not the owner thareofl, he
shall at once dexand the return of

8uid duplicale or copy if unpald, or
the amount pald out by the State, iT

80 pald; end, upon fallure of the party
to return same or the amount of monsy
ealled for, sualt shall be institnted
upon said bond- fn Travis County.!

l--' -'," b

"It is our opinion that it is mandatory on

the Stats Comptroller epnd State Treasurer to is-
Bue a duplicate warrant if the conditions nrovided
in article 4385 have becn coavlied with. we base

. Our answer here on our previous conclusion that
such & warrant, even thouph barred bzcause of not
havinz been presented within the tvo yesr parlod,
fay be pressented to the Laglslature who wuld have
the authority to order the same pald.” (Undarscor-
ing ours) :

It should be pointed out oz stated in the above
quoted opinion "if the conditions provided in Article 4365
have been complied with™, it is mandatory of the Comptroller
to issue a duplicate warrant. However, these conditions must
be followed very closely. The mere affidsvit of one olaiming
to bo tha {rue owner, would not in ftself, be sufficient.
article 4365, supra, in concisa language, places o duty upon
the Coaptroller to first satisfy himsolf that tha warrant in
Questlon has been lost or destroyed. The exact langaage of
the urtiola {s as follows: : :

"The Coaptrollexr vhen gatislied that any
orinindl varrait dr.wh upon tha state Treasary
has been lost wnd destroyed ¥ ¥ *,Y . {Under-
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. Dnder the facts as stated in this question where
e perled of seven years has elapsed, since the warrants
were last actually knewn of, & number of natural possibil-
ftics arise., The warranis in qusstion might havs been
assigned, they could have been given as security for a
debt, or disjosed of in any one of several ways. 1Ths re-
quired urfidavit should of course imclude all matters that
might throw light on the lost warrants., FHowever, the stat-
utes leave broad discretion in the hands of the Comptroller
and &iso commands him independently to satisfy Limself as
to the exact status of the warrent ia question, It wvounld
be within .his power to reofuse to issue 8 duplicate warrant
potwithstarding the £1ling of -the bond and ths affidaviy,
if he was not satisfied that the viarrants in quectlion were
not assigned, pledged, or disposed of in some proper and
reguler manner. ,

In answer to your second question, we should first
determine the type of instrument and nature of such s warrant,
In Texas Jurlsprudence, Yoluze 11, p. 803, Section 118, we
£ind warrant described in this manner: '

*While warrants are in the ordinary fora
of comumercial peper, thay do not possess the
quality of such paper, they are not negotiable
ingtruzents * * »,.¥ ' S .

Hovwever, warrants may be assisgned end ths assignee has ever
right of the orlginal payee. See Speer v. Gtate, 58 5. W. {zd)
95, 123 Pex. Cr. Rep., 188; City of Belton v. Harris Trust
Savings, 295 S. W. 914, affirped 285 8., W. 164.

- It 18 a well sottled rule that & warrant is evidencs
of an obligation on the pavt of the State or one of its dlvi-
sions to pay a certain sum of money. Obligations cf tihls
nature are treated as perasonal propexrty and are ths subject
of inheritznce, Warrants, by their nature, would be class-
ified with othor non-nsgotiable obligations duoe the estate
of tha decaased. s o

You sre therofors respsotfully advised that under
the facts as you stats them, and provided thit the statute
in question is closely followed, the Comptroller is author-
1zed to issus duplicate Confederate penslon warrants; and in
enswer to your second question, that Confederate penslon var-
rants are tho sudbjoct of inheritance for the benefit of the
docoaseq pensloner 's estate, '
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