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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Depertment of LAgrioulture T~
Austin, Texas ' \\‘\\\;::>
Gentlemen: N S. Bussey

hanse whioh provides
§ average tolerance on

anufasturer when

"tVatriations, or tolersnce, shall not exoeed
one e per pound over or under the sald stand-

ards within & period of 24 hours after beking,'
{underscore ours).

"Sgetion 16 of Ordinsnce No., 2679 of the City
of Dalles, in presoribing toleresncs for loaves of
bread, reads in part as follows:
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*1The variation end tolerance allowed in
the welght of bread shall not exceed one {1} ounce
per pound, over or under, on each individual loaf,
within said 24 hour period; and the variation and
tolerance allowed on 10 loaves of bread, made by
the same manufacturer when welghed collectively,
shall not excsed one~fourth (1?4) ounce per pound
in deflclency' (underscore ours).

"In view of the fact that the 3tate Law pro-
vides that the tolerance shall not exceed one ounce
per pound over or under, will you please advise whe-
ther or net that portion of the Dallas City Ordinance
which provides that the average tolersnce on 10 or
more loeves of bread made by the same manufacturer

shall not exceed one-fourth ounce per pound in de-
ficlency 18 e valld ordlnance?”
Rule 5, Article 719, Vernon's Annotated Penal Code,
reads ag follows:

"Rule 5, Welght of Bread. Bread to be sold
by the loarl made by bakers engaged in the business
of wholeseling and reteiling bread, shall be sold
based upon any of the following standards of welight
and no other, namely: a loaf weighing one pound
or 16 ounces, = loafl welghing 24 ounces or a pound
and a half, and loaves welghing two pounds or 32
ounces, and loaves weighing 3 pounds or some other
multiple of one pound or 16 ouneces. These shall be
the standards of weight for bread to be sold by the
loaf. Varlaticns or tolerance shall not exceed one
ounce psr pound, over or under, the gaid standard
within a period of 24 hours after baking."

Section 15 of Ordinance No, 2769 of the City of Dal-
lag, in desoribing tolerance for loaves of bresd, reads as fol-
Ydws:

"It ghall be unlawful for any persocn by himeslf
or by hip employee or agent, or as the employee or
agent of another, to manufacture for sale, sell, of-
fer or expose for ssle any bread otherwise than by
the following unitas of weight: Onpne (1) pound net,
one and onephalf {1%) pound net, or multiples of one
(1) pound net., When twin or multiple loaves are baked,
the welghts specified in this ordinance shall apply
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to each unit of the twin oy multiple loaf. When
bread is slioced prior to sale, £f shall be wrapped
and the waights specified in this ordinance shall
asply to each package,

*The welght specified in this Seotion shall
mean net welight not more than 24 hours after baking,
All bread orgerod or exposed for sale or in the pro-
ce8s of delivery in the City of Dallas shall for the
purposes of this Seation, be deemed prime facle to
have been baked within £4 hours, unless such bdread
is marked, dealgnated or segregated sas 'stale bread,?

"The variation and tolerances allowed in the
weight of bread shall not exceed one (1) -ounce per
ound, over or under, on each individual loaf, with-
n said 24 hour period; and the variation and toler-
ance allowed on 10 loaves of bread, mede by the same
manufagturer when weighed golleotively, ahall not
exceed one-fourth {(1/4) ounce per pound in deficienay.

"The weights set out in this seotion shall not
apply to orackers, pretzels, bissuits, buns, rolls or
loaves of fanoy bread wsighing less than one~fourth
{1/4) pound avoirdupois.

"All bakery products wrapped prior to sale,
shell heve the net weight plainly and sonspicuously
marked on the outside of each package.

*Any person violating any of the provisions of
this Seotion of this Ordinance, shall be deemed guilty
of a misdemeanor and shall be fined not leas than
$25.00 noy more than $200.00."

Here we have the queation esa to the valldity of =
portion of & olty ordinence which ir in sertsin particulars
similar to the Jtate Law, and makes additiorsl requirenents
other than thogse mentioned in the State law., Fula % of Arti-
¢le 719, supre, provides that "varietion or tolerance shall
not exsceed one ocunce per pourd over or under the seid stand-
&rd within a period of 24 bours efter baking™, and the above
guoted city ordinance provides that “"the variation and toler~
ance allowed in welght of bPread shell not exceed one ounce per
pound over or under, on each individual loaf, within sald 24
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hour period; and the variation or tolerasnce aliowed on ten
loaves of bresd, made by the same manufscturer, when welighed
collectively, shall not exveed one-fourth ounce per pound in

.deficiency.™ It will be noted that in the State statute there

is no difference in the variations or tolerance when oconsid-
ering one loaf or any number of loaves collectively, but under
the city ordinance for one loal the variation or tolerance is
the same ag provided by the State statute; however, when ten
loaves of bread, made by the same manufaoturer, are weighed
colleotively then the variation or tolerance shall not exceed
one-fourth ocunce per pound in deficlency. Thus imposing addi-
tional requirementa upon the baker or msnufacturer when ten
loaves are weighed collectively and decreasing the variation
or tolerance to an amount considerably less than that would

be permitted should the losves be weighed separately.

It is stated in the oase ¥x Parte Brewer, 15 5. W,
1068, smong other things, that “"there is no inhibition in the
Congtltution or the laws of thias State whleh will prevent the
city from dealing with which the State laws do not desl where
the police power i1s confarred upon the eilty . . ."

We quote from the City of Houston v. Richter, et al,
157 5. W, 189, ag follows:

"The termg of the ordinence of the gity have
been hemetofore set out. The effeot of this provi-
sion is to prohibit, under penaltiy of fine, any
plumber, who has received him license from the Board
of Exeminers under the provisions of the statutes,
ffom exercising the privileges given him by the stat-
utes unless he further gives the bond provided by
the ordinanse and receives a further license from the
city of Houston, issued by the City Engineer . . .

We think it is toco clear for argument that the ordin-
ance in question is inconsistent with the statute re-
ferred to."

In the case of Massachusetts Bonding & Insurance Com-
pany et al v. Mexay, 10 S. %, (84) 770, at page 771:

*In supplementary bYrief, appellants urge as
fundamental error thet the ordinance in guestion, re-~
quiring plumbers to execute a $3,000 bond in order to
proeure license to carry on their business in the
City of Dallas 1s un¢onstitutional and vold and there-
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fore said bond executed pursuant thereto is of no
Torce and effect. We think their contention in
this respeot is also good, In Artiecles 1076 and
1081, R. 8., 1925, the Legislature has required that
glumbera in cities and towns in ocities of more than
4000 inhablitants be licensed before they oan oper-
ate and has undertaken to regulate the manner in
which such liocense shall be ifssued. The statute it~
self does not provide for any bond to be executed as
8 prerequisite to the conduct of & plumber's business.
The Logislatuto Laving so regulated the matter by
prescribing fully the manner in whieh the pluhbers
should be licensed, the City of DPallas had no author-
ity to impose sdditional burdensznd reguivements in
these premises. This question wee expretisly decided
by the Gelveston Court of Civil Appeals, in Houston
V. Righter, 147 8. W. 188, This holding was again
expressly reoognized in Xydlias Amusement Company v.
City of Houston, (Tex. Civ, App.) 185 S, W. 416. See
also Pache v, Right (Tex. Civ. App.), 293 8. ¥. 659,
And this general law of the State applies to the City
of Dallas, irrespestive of the provisgions of special
charter. Davis v, Holleran (Tex. Civ. App.) 168 5. W,
11; Pache v. Right, supre. Said ordinance imposing
additional burdens to those required by the State law
upon plumbers within that oity was inconsistent with,
and in confllet with, the 3tate law and was therefore
vold. It follows then thet gaid bond given pursuant
t0 such ordinange was likewise vold."

Xydias Amusement Company v. City of Houston, 185 S. W.
145, at page 420

"The true rule is where the State law apeaks, the
city ordinanse must be gilent; where the State law is
silent, the olty must speak."

See also the oases of Mantel v. Stete, 117 3. ¥W. 855
and Robinson v. City of GCalveston, 111 3. W. 10761

We conclude, therefore, that the portion of the City
Ordinance of Dallas above guoted with reference to the varias-
tion and tolerance allowed on ten loaves of bread, made by the
same mapufacturer when weighed ocolleotively, shall not exceed
one-fourth ounce per pound in deficienoy, invedes the field
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of legislation already occunied d>y the Legialature of Texas.

i@ do not belleve that the reguirements of the above mentioned
-ordinance enlarges upon or adds to the requirements of the
Stzte statute in speeific matters pertaining to the protestion
of the publiie. 'Which, generally speaking, mnnicipsl ecorpora-
tions hsve tha right and the police power tc safeguard the
health, confort of thelr cltizens by such reasonadble regula-
tions as are necsssary for that purpose. The poliae power
authorizee only sush measures as are reesonable; to be valid
ag en exercise of this power, an ordinanoe must be reascnable
in its operation upon the person %t whom it effectsand must
not bve unduly oppreasive., That is, it must appear that the
meens sdopted are reasonadbly necessary and appropriate for

the accomplishments of the legitimate objeot falling within
the dominiocn of the police power. Tex, Jur. Vol. 30, pp. 120,
121.

Under the decisions of the eourts of Texas, set out
above, 1t 1s our opinion that the portion of the above mentioned
eity ordinance whick reads that "the varietion and tolerance
allowed on ten loaves of bread, made by the same manufaoturer,
when weighed collectively, shall not exseed one~fourth ounoge
per pound in deficiency" is olearly invalid,

Trusting that the foregoing fully snswers your in-
quiry, we are :

Yours very truly
ATTORNEY GENERAL OF TEXAS

By (szddezﬁﬂ554:4;Jh;*~"“—

Ardell Williams
Aassistant
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