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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GErALD C. MANN
ATTORNEY GENERAL

n.partncnt of Agriculture
Austin, Texas

Gentlemean! Attentiont

the Eunntzty represent
aity, 1. o., wod? And

Your raquest for an apihian of this De~
partment ox th batad question and the related re-
quests as he have besn rfessived.

You: part as follows:

mex oently xessived a eomplaint
¥ had’ purchased one cord of wood

he pursheser s quantity of weod which he
4 as being one sord and gcllected for one
pd at the priase which hed been guoted.

zt0 the fasct that the pile of wood seemed
ather small to be a full sord, the purchaser mesagur-
od mame, finding that less than three-fourths of a
he(d been delivered, whioh measurement was later
confirmed by a representative of this Departmens.

"In the 1ight of the above explanation, should
2 complaint be filed under Artiole 1037 for selling
less then the quantity wirosontod of s commodity,
towit: wood; and if so, will you pleagse prepare for
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this Department the proper form complaint te
be filed?

"If the complaint should be filed under
some other statute, please advise and also furn-
1:2 us with the proper form ecomplaint under that
statute.”

Artiole 1037, Yernon's Annotated Penal Code, reads
as follows: '

"False woights and meapures. = Any person
who, by himself or by hisz servant or sgent of
anothsy person, shall offer or exposs for sale,
sell , use, Or retain in his possession any fslse
woights or measures, or weighing or messuring
devices, in the buying or selling of any commod-
ity or thing or in saloulating or measuring ser-
vice or in the determination of weight or measure
when & gharge ig made for sgush determination, or
who shall &ispose of any condemned scmles, weights,
measures or welghing or measuring devices contrary
to law] or who shall sell or offer or expose for
sale less than the guantity he represents of suny
comnodity, thing or smervice, or shall take or at-
tempt to take more than the quantity he represents
of any oommodity, thing or serviee, when, as the
buyer or welgher of any oommodity, he furnishes
the weight, measure, or wsighing or measuring de-
vice by means of which the amount of any ocommod-
ity, thing, or service is determined; or who shall s="
sell or offer for sale, or use or have in his pos-~
seasion for the purposs of selling or using, any
device or instrument to be nsed to or oaloulateld to
faleify and weight or measure; shell be guilty of &
misdemnsanor, and shall be punished by a fine or not
less than $20 or more then $100, upon the first con-
vieotion in eny sourt of competent jurisdletien; and
upon & seoond or subseguent conviotion in any court
of competent jurisdiction he shall be punished by a
fine of not less than $50 or more than $200.”

Article 1057(a), Vernon's Annotated Penaml Code, pro-
vides thet: -

*Definitions, - The word 'person' as used
in this Act shall be sonstrued to import the plurel
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and gingular, as the case demands, and shall in-
clude corporations, companies, socleties, and as-
soclations, The words 'weights, measures or {and)
welghing end measuring devioces' as used in this
Act, shall be construed to include all weights,
g8cales, beams, measures of every kind, instrunents
and meohanionl devices for weighing and msaauring
and any applienseg and eccessories connected wit
any or all suoh inatruments. The word 'sellt' or
tsale' ag used in this Act, shall be construed to
incelude Garter and exchange. The term 'false
welght or measure, or weighing and memsuring de-
vices,' shall be oconstrued to mean any weight or
measure whiol does not conform to the United States
Standards of weight or measure or sny welghing or
measuring device which doces not give correst Te-
sults or ismmanipuleated to give inocorresct results
in tsrmn“orfﬂnitnd States Standards of weight or
measure. ‘ _ '

Artiole 1042, Vernon's Annotated Penal Code, reads
es follows:

~ "Fallure to regard unit of measure. -~ Who-
ever in buying any commodity or artiocle of property,
merchandi{se or prodnce, the standard weight of whieh
per bushel or barrel, or divisible merchantable
~gpeutit of 2 bushel or barrel, or by the gord or
ton or ocudbie yard, has been fixed by the laws of
this State, shall take sny greater number of pounds
thereof to the bushel, barrel or eublic yard, or divie-
i{ble mershantable guantity of bushel, barrel, eubie
yard or lipssl yard, or in selling any of the samse,
ehell give any less number of pounds thereof to the
bushel, barrel, cuble or lineal yard, or divisible
merchenteble quantity of bushel, barrel, cublo or
lineal yard than ig allowed by the laws of this
State, with intent to gain an advantege thersby, shall
be fined not less than twenty nor more than two hun-
4dred dollars." - '

Article 1037, supra, makes it an offense for any
person, who, by himself or his employee or agent, or &s the
employer or agent of another, shall use in the buying or sel-
ling of any commodity or retain in hils possession a false
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woight or measure, or weighing or measuring instrument,

This statute further makes it an offense for any person to
use or have in his possession for the purpose of selling

or using any deviece or ingtrument to be useld, or caloulated
to, falsify eny weight or measure. Olearly under the facts
set out, there is no violation of Article 1037, There are
no faots under the above mentioned situation showing that
Talee weightas or measures were used in the duying or selling
of any commodity, neither were false weighta or measures
used or had in the possession of the party in question feor
the purpose of selling or using any device ¢or inastrument
to be used to, or caloulated to, falaslfy any weight or meas-~
ure. Artiole 5784, Vernon's Annotated Civil Statufes, pro-
vides in part that: ’

"Whenever any comrodity is sold by the ocord,
it shall mean 128 gubie feet, or the contents of
' gngpaso 8 feeat long, ¢ feet wide, 2and 4 feet high

-

We guote from Texas Jurisprudense, Volume 44, page
516, ag followa!

“Constyuing the statute, it has been held that
e cord iy a“measure of wood sontalning 128 subic feet,
or, otherwise sxpressed, it iz & plle of wood 8 Teet
long, 4 feet wide, and & feet high., However, the law
does not require that, in order to ascertain that a
quantity of wood sold is a eord, or any multiple there-
of, i1t shall be placed in a pile of such dimenslons;
any other measursment or pile that sontains a full’
cord satisfies the statute.,” Sacks v. Stete, 204 S, W.
430,

Under the above stated faocts, we are of the opinion
thet the eomplaint oould not be filed under Article 1037,
gupre, but should be filed under Article 1048, Vernon's Annot-
ated Penal Code.

With reference to & form complaint, we would re-
spectfully refer you to Form No. 462, page 280, of Wilson's
Texas Criminal Forms Annotated, which form we belleve ia
the proper form for a complaint under the avove atatsd facts,
and Article 1042, supra.
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Trusting that we have satisfastorily snswersd
wonu »nag»nq. we 4re

Yours very truly
ATTORNZY GENERAL CF TEIAS

%&\&Q\
%QE Ardell Williams

ATTORNEY GENERAL, Asgistant
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