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sve the reasoning of your letter of November 22,
» 100 to the legislative history of Artisles
1 Code, we have reatched & gonclusion
tained in cur original opinion.

Edttion of the Penal Code (Bramsh) Arti-
followss S

and

"If any person shall uss a false balanse,
weight or messure in weighing or measuring any-
thing vhatever, purchased or sold by himself, or
bartered, shipped or delivered by him for sale,
or bartered, pledged, or given in payment, know.
ing the same to de false, and with intent to de.
fraud, he shall be punisghed bz fine not exceeding
Three Hundred Dollars ($300.,00)"
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In 1919 the law was changed by Secticn 23 of Hous
B1l) Ro. 249, Acts 1919, 36th islature, Page 2%4. This
wvas godified ss Artisle 992¢ in the 1922 Bupplement of Vernon's
Penel Code. Section 23 peads:

"Seection 23, Any person, who b{ himspelr, or
his employe, or agent, or aax the employe or agent
of another, shall use, in the buying or selling of
any commodity, or retein in his possessicn & false
veight or measjyyre, or wveighing or measuring instru.
ment or shall cffer or expose for sale, or sell,
except as hereinbefore specifieslly alloved in this
Agt, or use or retain in his poasession eny weight
or measure or velghing or measuring instrument
which has not been setled by a sealer vithin &ne
yesar, or wvho shall dispose of any condeammed veight
or measurs, or weighing or measuring instrumemt
eont. to law, or any person, wvho, by himsell, or
hiz exploye or agent, or as the employe or agmi of
another, shall sell or offer or exposa for sale, or
use or have in his ponsessicn for the purpose of
selling or using, anycdevige or instrument to de
used to, or ¢aleulsated to falaify, any wéight or
measure, and any person, vho, by himself, or his
mployee, or Bgen Or 88 e employee Or sger
ol enother, shall seéll or oller or expOss 10or sale,
any ecmmodily, produce, artiele or thing in a less
guanilty Thasn the Trus netl weligr or 3 N6l mos s~
ireé Thereoi, or in & l1esl quad tnan R presents
O he oF ¢contaln r1l]l De g y ol a m uaano .
Yossesslon of suoh ralse velghts or Wmeasures or
weighing or measuring instruments shall be prima
feole evidence of the faet that they were intended
to be)uled in the violation of law.” (Underseoring
ours,

Note that wve have underscored e portion of this enast-
ment deemed significant whioh appesred in the Penal Qode for the
first time in 1919. This provision wvas omitted in the 1925
codification of the Penal Code vhieh combined seversl previous
erticles, among them Articles 690 and 902e, to form Article
1037. At that time this Article read as follows:

"Any person, who, by himself, or his employee
or agent, or as the employee or agent of another,
shall use, in the buying or selling of any commo-
dity, or retain in his posaeasion, s false veight
or measure, or weighing or messuring Iinstrument,
or shsll offer or expose for sale, or sell, except .



Department of Agriculture, Page 3

as spegifically alloved by law, or use or retain
in his possession any weight or measure or weigh-
ing or messuring instrument contrary to lew, or

by any person, who, by himself, or his employee

or sgent, or as the employee or agent of snother
shell sell or offer or expose for sele, or use

or heve in his possession for the purpese of s8ll.
ing or using, any deviee or instrument to be used
to, or ealoulated to, frlsify any weight or msasure,
shall be fined not less than $10.00 nor more than
$200.00, Possession of such false veight or maa-
sures, or instruments shall be prime facie evidence
of the fact that they were intended to be used in
the violation of law."”

In 1929 Artiele 1027 wes agein amended and this amend.
ment changed the penslties provided in the 1925 Code and added
in addition, the new significant langusge undersscred:

"Any person, who, by himself or by his servant
or agent of another person, shall offer or expose
for sale, mell, use, or retain in his possession
any felse veights or measures, or weighing or
measuring deviees, in the huying or selling of any
eommodity or thing or in ealsulating or measuring
servigce or in the determination of weight or mea-
surs vhen a charge is made for sush determination,
or vho shall dispose of any condemned scales, veights,
measures or weigh or measuring devices sontrary
to law; or who shall sall or offer or expose for '
szle less an Gha quantily he renPeients of an;
commodIty, thing or servico, or shAll Laké oOxr At~

omp 0 ~GNE® more iLhsn Lng gun e roepresenia

of" any ecommodily, ohing or servies, when, as Che
bUuyer or walgher o1 ‘ Yy, & {arnishee the
veligh 3 B : g device

by mesns ol Wh1gh Lhe amount OF &Ny SOERRCULLY, thing,
Or service 18 Getermined; or Who shiéll sell or orfter
for sale, or use or have in his possession for the
purpose of selling or using, any device or instr.-
ment to be used to or calsuleted to felasif'y any
veight or measure; shall be guilty of s misdemeanor,
and shell he punished by & fine of not leze than

$20 or more than $100, upon the first convietion

in any court of eompetent jurisidiction; and upon

& segond or subsequent conviction in any court of
competent jurisdiction he shall be punished by &
fine of not less thsn $50 or more than $200."
{Underscoring ours.)
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We should look a&lso to the legislative history of
Article 1042 of the Penal Code. This artiocle was derived from
Section 7 of House Bill No. 2M7, scts 1919, 36th Legislature,
Page 235, and &s originelly enccted read:

"Whoever in b eny of the artieles of
‘property mentioned in Segtion 5 of this Aet or
mentioned in the Governor's proslamation defining
vhat constitutes a unit in donformity with the
provisions of Sections S and 6 of this Aet, shall
take any grescter number of pounds therecf to the
bushel, barrel or cubie yard, or divisihle mer-
chantable gquantity of bushel, barrel, cubie yard
or linesl yard, cor in selling any of said artisles,
shall give any less munder of pounds thereof to the
bushel, barrel, c¢ubie or lineal s OF divisible
meprchanteble quantity of a bushel, barrel, cubis
or lineel yard than is 2lloved by this State, with
intent to gain an advantage thereby, exsept vhere
expressly suthorized to dc ao by spesisl contrast
or agreement tc that effest, shall be liable to
the party injured in double the amount of the pro-
perty wrong _taken, or not given, and in addi.

“tion thersto, shall be 1ty a misdemeanor

and upon convistion shall be fined in any sum mot -
less than Twenty Dollars (go.oo), or more than
Two Hundred Dollers ($200.00)." ,

The revision of 1925 supplied for the words "whoever
in buring any article of property mentioned in Sestion 5 of this
Act, or mentioned in the Governoris proglsmation defin vhat
constitutes a2 unit in conformity vith the provisions of this
Act, shall . . ." the words underssored in Artiele 1042 as it
now readst

"Whoever in buying sny eommodity or artisle
of properly, meéreéhAndise or produde, the standard
velpghl of whieh per Dush or Barrel, or divisible

63 O & Bubk BETYO1, OF

R R0 iR EE® a8 tr
Yo Wriéﬁ the bushel, barrel or
subic yard, or divisible merchantable quantity of
bushel, barrel, sublic yard or lineal yard, or in
selling sny of the same, shall give any less number
of pounds thereof to the bushel, barrel, cuble or
lines) yard, or divisible merchenteble quantity of
bushel, barrel, cubic or lineal yard than is allowed
by the laws of this State, with intent to gain an
sdventage thereby, shall be fined not less then
twenty nor more than two hundred dollars.”
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Ve believe that in Article 1042 (1925, Penal Code) as
originally enagted in 1919 end at the present time the only acts
prescribed are the taking or gilv of a less number otbg%a&to
the bushel, barrel, oudbic or lineal yard or diviaible m ble
quantity of susch measurements than is prescribed in the ¢ivil sta-
tutes as the correst unit pounds for each measurement, with intent
to gain advantage therehy.li While the 1925 godifisation may have
attempted "to remedy this situation by the addition of the words
“"or by the gord;”™ still, as the statute now reads, it prohibits
ocnly the giving or taking of & lesser or greater amount of a eomo-
dity wvhen sold in standard units and vhen the "standard weight of
vhich . . . by the eord . . . has heen fixed by the lavs of this
Staete.” The leglslature of this State has not yet undertaken to
fix or detemine the number of pounds in & cord of wood; nor to our
knowledge is wood sold by the p&'—

: i Adverting to Article 1037, we immediately sieze upon the
vords: . _
"Any person . . . Who shall sell or offer or expose
for sele less than the quantity he represents of any som-
modity . . . shall be guilty of a misdemeanor.” '

these wvords whish in 1929 appeared in Artisls 1037 for
the first time sinece 1925 be 30 singled out, or should they de read
as relating only to a sale with false measuring devises? We believe
they prohidit the ‘sale of a lesser smount of a sommodity than as
represented without respect to the use of false measuring devices.
We believe this sonstruetion more csonsonant wvith the legislative in.
tent, and this seems to be the construction adopted our Court of
Criminsl Appeals in the gase of Gandy v. State, (1940) 139 B. W.{24)
275. .

Consequently, in answer to your specific question you are
advised that vhen a dealer in vood delivers to the purchaser a
quantity of wood vhich he represents as being & sord and collects
at his quoted price for a cord of wood and 1t 18 found upon measur-
ing the same that less than three-fourths of a sord has been de-
livered, such dealer of wood may be proceeded against for & mis-
demeanor under Article 1037 of Vernon's annotated Penal Code.

Very truly yours
ATTORNEY GENER/L OF TEXAS

By
JD8:14b James D. Smullen
APPROVED FEB. 4, 1941 . Assistant
GER:ID C. MAKK APPROVED: OPINION COMMITTEE

ATTORNEY GENERAL OF TEXAS By: B. W, B., Chairman



