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Honorable George H. Sheppard
Comptroller of Public aoeonnh-
Auztln. Texas

Dear Sir: Opinion No. 0-28Q%
Het consgrn- 1on o

ofy O and Se9~
$11 & Puablie
ng a aamber of

gards to the applicatio
tion S~A of the store Ta
Utility uervies G0:ale

storee in whio

T mercdhdndise pay the
hall the tax be paid
appliances and ioce

trical dppliances are sold, are stores
the Texas Chain Storse Teax Law, The

separate chains on the theory that
ppliance stores make up one ¢hain and the ice

storss make up another chain. Your inquiry in-
@icates that. yoy 'consider that stores in which 1ce rerriger-
ators 4re sold coms within Seotion & and thet the s tores in
which eleotrical appliances &re acld coms within Section Ba,
ené that you desire to know whether storss ander Section ¥ and
stores under seotion Sa constitute separate chains or one
single chain,

The Texus Chain Store Tax lLaw was originally bnalcd
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as douse 5ill Ro., 18, Chapter 400, aots 1935, Forty-fourth
iegislature, ¥First Called Jession, and it is codified as article
11114 of Vernont's .annctated Penal Code of the State of Texas,

The tera "atore" 1s defined in Lection 7 of said
law us follows; :

"iec. 7. The term 'store' as used in this
Aot shall be construed to mean and iinclude any atore
or stcres or any mercantile establishment or
estabiishments nor specifically exempted within
this Act which are cwned, operated, malntained, or
eontrolled by the saxe person, agent, recelver,
trustee, firm, corporaticn, copartnership or
assoclation, either domestioc or foreign, in which
goods, wares or aercnandise of any kind ars sold,
at retail or wholesale."

The parts of the law that designate the stores to
which 1t applies are Section 5 and Section Sa, which resd
as followse:

"Yec, 5., Every perstén, ageat, recsiver, trustees,
fira, corporation, alaooiation or oopartnership open-
ing, establishing, opsrating or mintaining one or
apre stores of amercantile establishasnts within this
state, under the same genersal manageanent, OX Oowner-
ship, shall pay the license fees hortintfter pre~
soribed for the privilege of opening, establishing,
opereticg or mainteining such storez or mercantile
establishaents, The license fee herein presaoribed
shall be pald ansually and shall be in addition to
the £iling fee presoribed in Seotions 2 and 4 of this
Act. FProvided that the terms, 'store, stores, mer-
gantile satablishment or mercantile esatablishments'
whenever used in thia act shall not include:; wiole-
sale and/or retail lumber and dbuilding material busi-
nessss oengag:4 exclusively in the sale of lumber and
building material; and/or oil and gas well supplies
and eguipment dealera; or any place of business en-
gaged exclusively in the storing, seliing, or 4lse-
trivuting of petroleum produocts and servioing of
notor vehicles; or any business now paying an ooou-
pation tex wasured by zross receipts; or any plaoce
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Oor places of busines: used as bona ride wholesale

or retail distridvuting points by manufaeturing son-
cerns for distribution of products of their own
manufecture Oonly; ¢r any place or places of business
used by bone fide processors of dairy produsta for
the exclusive sales &t retail of such produots.

"The license fees herein prescribed eshall be
&8 followe:

*1l. vpon cne (1) store the liocezse fes shall
be One Foliar (§1);

*£. Upon eaoh additional store in excess of
oné (1) but not to exoeed two (2), the lisense rfes
shall be 3ix Pollars (§8);

"3. Upcn each additicnal ctore in exaess of
two (2] but not to excesd five (b), the license fee
shall be Twenty-five Doliars {§R5};

4. cen cach adéitional store in exesss of
five (6} dut not to exosed ten (10) the license fee
shall be Fifty Lollers (§50);

%5. Upon sach additional store in exoess of
ten (10} but not to sxceed twenty (£0), the license
fee shall be One Hundred Fifty bollars (§$150);

*6. Upon sach wdditionsl sture in excess of
twenty (£0) dut zot t0 exceed thirty-rive (386),
tge license fee shall be Two Hundred Fifty bDollars
($250) ;

"7. Upon esoh additional store in exocesans of
thirty-five (38) but not to execeed rifty (80), the
license fee shall be Five Hundred Loliars (§500);

"8, Upon cach additionul store in excess of
fifty (50), the licence fee sheil bc Seven Huudred
¥ifty Doillers (£750);

"Such fees are for the period of twelve (1lg}
months, and upon the issuarce of any license after
the first day of January of any cne year, there
sball be collected such fracticnel pert of the li-
cense hereinabove fixed as the remaining months {n
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the calendar year {including ths month in whioh such
license is issued) bears to thae twelve-month period.”

“"Sec. Da. Lvery person, ageant, receiver, trus-
tee, firm, corporetion, association snd/or copart-
nership opening, establiishing, operating and/or
maintaining one or more stores or mercantile estab-
lishments within this Htate under the sane general
managenent and/or ownership and selling therein any
equipaant or appliances operated and /or used in
connection with any slectricsl current and/or matural
gas and/or artificial gas whether the saxe be in con-
nection with tae sele of electrical curreat and/or
natural gas and/or artifiocial gas or not and whether
such perascn, firm, agent, receiver, trustes, core
poration, asscciation and/or copartnership de also
engaged in the business of furnishing soms publiec
utility services or not shall pay the licenss feses
hereicabove prescrided for the privilege of opeaning,
estublishing, cperating and/or msintaining suech
stores or mercantile sstablishaments, The license
fee herein presoribed 1s applicable to this Seetion,
sbhall be pald ansually, and shall be {n addition
to the rfiling fes prescribed in Geetions £ and 4
of thie Act. The license fee herein prescrided and
applicable to this oection shall be as follows:

™1, Upon one (1) store the license fee shall
be One Uoliar ($1); j

"Z, Upon each additional store in exceas of
one {1), but not to exoeed two (Z), the license fes
shall be Six Dollars ($6);

"3. Upon each additional store in exceas of
two (&), but not to exoeed five (8), the iicense
fes shall be Twenty-five Dollars ($25):;

"4, Upcn each adcitionsl store in excess of
five (5), but not to exceed ten (10), tne license
fee shail be Fifty “ollars ($80);

"S5, Upon each additional store in excess of
ten (10), bdbut not to exceed twenty (20), the
1;ccnsa fee shall be Une Hundred Fifty lollars
{($150);
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"8, Upon cach additional store in excess of
twenty (20), but not to exceed thrity-rive (35),
%ge icanse fee shall be Two Hundred Fifty Dollars

250} 3

"?7. Upon each additiocnal store in excess of
tnirty-tive (35) but ot to sxcesd rifty (50), the
licernse fee shall be Five Huadred Lollars (¢500);

"8, Upon each ad.itionel store in exoesa of
rirty (50}, the license fee 8hall be Zeven Hundred
Fifty Loliars {§750).

rSuer fees are for the period of twelve months
(12}, and upon the lasuance of any liocense after
the first day of January of any y ar, there shall
be ¢collected such fractional part of the license
hereinabcve preseribed as the rexaining months in
the culendar year (inclading the .onth in whieh
such license is issued) bears to the twelve-month
pericd, provided, however that should tois Seotion
Sa and/or aay part thereof be for any reason de-
¢lared vold, unconstitutional and/or invelid, such
iavelidity shull never be construed so as to affeot
any other seotion or sutsection, part or porsion
of t.ls Act and shall in nowiase affeoct Ssotion B
hereof but it f{e the lLegislative inteat that all)
of t.ue revauinder of tals Act saguld remain ip full
force aund effect in apite of any invslidity of this
Jection Sa and/or any part thereof and the Legls-
lature would itave imposed the tax imposed in Sec-~
tion $ hereof regardisss of the valldity ox in-
validity of Gection 5a and/or any part thereof.

*Tnie 3Jection shail be construed ao a limita-
tion upon the ex¢eption in Section 3 hereof of
busicesses 1U0w paying an cogupation tax wasured
by §ross receipts.”

It will be noticed that Section 5 iaposes a tax
on persons operating "stores or mercantile establishments”
but specifically excludes certaln basines«es among which
is "any business now puying an ovecupation tax measured by
gross receipta.” However, Section Sa places a tax on per-
sons operating “stores or mercantile estabiiahzents . . .
selling therein any equipzent or appliances operated and/
or used in conneotion with an electriocal ourrent ani/er
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naturs]l gas and/or artificlal gas."” The electrical and ges
equipment establishaents described in Cection Sa are clearly
stores within the definition of ueotion 7 (quoted above)
and would be taxabls under Secticn B unless they are ex-
cluded by the terms of saild Seotion. By speoifically de-~
soribing electrical and gas equipnent establishments amd
placing & tax op their operationm in Jsection Ba the lLeglsla-
ture was bound to have considered that they were excluded
froa tne provisions of section O. The only provision in
section 5 under whioch they ocould be considered as being ex-
cluded is the provision excluding "eny business now paying
an oocupation tax measured by gross receipts.”

Frox a reading of both Seotion b and Section Sa
we see that ths lLegislature did more than place an sxoception
to an exeaption in the ict. It would have been entirely
feasidle for the Legislature to have put the provisions o
Section S5a in section 5. For exaaple, imnsdiately after
the exceptions in vection & 1t could have provided as an
exsaption to sald sxceptions that persons operating estab-
lishments selling tharein electrical and gas equipment were
subjeot to the tax presoridbed in seid Seotion 8.

By way of spalysis, it is apparent that the lLegia-
lature has set up in tection O and Seotion Ba two separate
tax sochedules and has taxed two different types of businesses.
As poianted out above the legislature apparently had in mind
that the places of business taxed under Section fa are not
taxed under Leotion 5 and are not stores as defined in Seo-
tion 5. To tax as one chain all of the stores operated by
one cozpany, whioch are taxable under Section 85 and also See-
- tion Ba, would be to assess the tax at a higher rate than
provided by the legislature for the taxation of stores under
Seetion Ba in that the grouping of all of such stores would
prevent the payment of the one dollar fee on the first stors
tazed under Section bHa, ete, Ve are usable to find any
authority in the sot for the taxing of the entire group of
stores u2 one chaln. There is no authority for sueh grouping
in Gpotion 5a beocause a separate and distinet tax schedule
has besn set out by the iegislature for the tuxing of stores
operating under auch Jeoction. The faot that the seheduls of
taxes to be pald under Zeo0tion b and Lectlion Sa are the sanme
more olearly pointe out that bad the Legislature 50 desired
to group all of the stores in one ohain under the situation
a8 we have here it would have been simple for the entire tex
to be assessad under Section § with the proper proviso cone
tained in ioe exceptions.
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Bowe queastion is raised concerning the result
reached in this opinion beocause of the last paragraph in
seotion Sa whioh reads as follows:

*7i:i8 section shull be oconsirued as a limite-
tion upon the exveptions in leotion 5 hereof of
businessew now paying an occupation tax messured
by gross receipts.”

Obviously, the &bove Guoted paragraph was put into the Aot
$0 take cars of any apparent or possible conflict between
Section b arnd Lection Ba.

It nas besn suggested that the electiriceal and

s eQuipusent stores in question do not ocous within any of
ha exocepticvuns of Cectiocn &, and that therefore they are
taxable under Zection O lnetead of under oection Ha, We
cannot ugree with thet contention decause we believe they
ars clearly taxable under Section Be by virtue of the words
of said Seoticn ba whion Gemoridbe t.ese elactrical and gas
equipment stores very spscificully. e &re surs the legis-
lature di4 not intend tc tax thess Ltores iz doth LHeotion B
and Jeoction Ha and thereby tax tlea double, Our conolusion
is that the Lsgislature thought that ths exception in Sec-
tion O which says "any businsse uow paying an cocupation tax
asasured by gross receipta”™ ingluded stores operated by gas
and electric companies becauss sald companies paid a gross
recsipta tax under Article 7060 of the Hevised Civil Statates
of Texas on the gas and slsotriscity sold; and the Legislature
did not want such & company to copen an appliance stors and
not bs required to pay some chain store taxes op the operation
of such stores, and in order to bDe sure that taxes were paid
on the operation of suen atorss a separate taxing sct, to-wit,
Section Sa, was written iato the ict, Ancother reason why we
doubt the auggestion that these eppliance stores are taxadle
uvnder 3ection 5 instead of Seotion BSa is that if we place
suoh & eonstruction on the et it would result in Section Sa
not tszing anyihing and being aurplusege. We should avolad
such a eonstruction if possible. In the case of Arastrong
. Jtate, 106 Tex. Cr. H. 496, %93 S. %, 817, the court sald:

"It is the daty of the court to construs the
various articles of the statute in such a way as
to give effect tc sll Of them, if it can be done
without violence to statutory eonstraction . . .*

%e are not anminaful of ths fact that in the aase of Hurt v,



Honorable George H. Gheppard, Page 8

Cooper, 130 Tex, 433, 110 8., W, (24} 896, the court, in
referring to this partieular excepticn in the Chain Store
Tax Law, sald Dy way of dicta that "it appears thai the cnly
business whiock would be exempted under this provision is
that of publishing ani ssllipg textbooks;” but we bsllieve
that the Legisiature had in mind that stores of the kind
undor ocnsideration in this opinion would come under this
exception, and we 80 hold,

%e think it &{s apparent that the Legislature in-
tended that the stores under Ssotion & and the stores under
Section 8a be considered as separate chains, It is a rule
of law that if possible a construetion should be placed
on a statute 30 as to zive effect to the Legislature's in-
tention. 39 Tex. Jur, 166. another consideration is that
on May 3, 1938, in an Attorney General's opinion written
by Asaistant attorney General Brown a faot situation the
same as the one involved in this opinion was oconsidered, and
it was held that the operation of eleotrical appliance stores
was taxable under Section Sa, and that stores taxable under
Seotlion 5 and stores taxable under Seotion Sa were separate
ehsins, #e are advised that you, in perforalng your 4duties
as administrator of the Texas Chala Store Tax Law, have fol-
lowed that opinion. The Suprems Court of the United States,
speaking through Justice Cardoro, in the case of Norweigen
Ritrogen Company v. United 3tates, 288 U, 5. 294, 53 Sup. Ct,
350, 77 L. BEd. 808, said:

*True it also i{s that adainistrative practice,
consistent and gensrally unohallenged, wilg not be

. overturned sxcept for very cogent reasons if the
seope of the comuand is indefinite and doubtful,
e« » o The practice has peculiar weight when it in-
YOolves a conteaporanecus coustruction of a astatute
by the men oharged witbh the responsibility of
setting its machinery in motion; of making the
parts work efficiently and amoothlywhile they arxe
yet untried snd new,”

In the case of Clark v, Atlantic Pipe Line Company, 134 5. ¥,
322, (writ of error refused) the Court of Civil ippeals at
Austin sald: '

"Concelving, argusndo, that the languagse of
the Aot is susceptidle of the consatruotion that
it eabraces inter as well as intrastate business,
it msnitestly is not 4o olearly so as not to

render it open to oconstruction. Departmental
gonstruction aay therefore beasoas a i-g-gg;g;g;

192
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fsotor. Hxpeolally is this true regarding revenue
msasures, tihe adalnlstration of which is under
conptant observation of the legislature. Lee

9 Tex. sur., pp. £34-238, Hectliona 1ES and 126.7
{Underacoring ours)

for the reasons hereinabove astatei we affira the
Attornesy Gensral's opinlon on tanis queetion dated udzy 3,
1838, we accerdingly hold that ths stores you describe in
whick l1o0@ refrigerators are sold are taxable under Ssction
L snd tos slectiricul uand gas squipment stores you describe
are taxable under lscticn %a, ard thet the stores under

Seotion O und the stores under Section S5e constitute sep-
arate chalns,

e Tam

Yours very truly
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