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Eonorable Geo. H, Shappard o
comptroller of Publioc Acoounts
Austin, Texas

Dear Sir: Opinion No. 0«2
Ret

or-oru'a e taken, but
: led by the mcrchane

' eq 2gt for an opinion
AE order estadblish~

2 an opder blank for such merchandise,

the orde then msiled to the office, oOr
warebouse from which the merchendise is
shipsed to the purchasert's addrese, Or,

in some instances, the merchandise is ship~
- ped bask to the subofilice and the purchaser
calles for the merchandise and pays for it.
The ggrchaser may pay for the merohandise

at the time he makes the order.

*ye have a number of oanooras operate
- ing display rooms in the State of Texas in
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which merchandise is displayed. Ths ocustemer
oalls at this place of business, makes a pur-
chase from the merohandise on display, and-
later the consern delivers to the customer,
either by its own truoks or by pareel poss,
the merchandise purchased,

"Does sither of thease two plages come
within the definition of a stores as szet out
in the Chain Store Tax Act?" \

In your statement of the facts you indicate that
some of the places have, and some do not have, mail order
catalogs which may be used by oustomere in making msrchan=-
dise aelections, ¥e 4o not believe that difference in the
places have any effect on the answer to your question. Wwe
also bslieve that the manner in whieh the merchandise is
g:id for is immaterial in deciding the answer to your ques~

on,

As to whesher or not the Aisplay rooms in juestion
are stores is determined by the definition of the term "atore"
in the Texas Chain Store Tax Law (House Bill 18, Ch. 400,

Acte 44th Legislature, Flvrst Called Session, 1935, Codified
:a Artiole 11114, Penal Code), said definition reading as fol-
T Y

*Se0s 7. The term 'store' as used in
thie Act, shall be construed to mwan an
include
tile esta pent Ty: hoaen ¥ -
apeo cally exempted ils Act whioh
are owned, operated, maintained, or ocontrol-
led by the same person, agent, receiver
trustes, rirm, corporation, oopartnorahip
or ascooiation, either domestic or foreign,

%& which goods, wares or merohandise of any
ere sold, at re or wholesale.
{Underscoring ours)

The part of the definition with which we are con~
oerned says that "the term 'store! * * * ghall * * * mean
* * % any store or storss Or any msroantile sstadlishzent or
establishmente * * * in whioh goods; wares or merchandise of
any kind are sold.” Therefore, 1if these display rooms are
{a) "mercantile estadblishments” and are (d) places "in whioch
goods, viares or meyohandise of any kind are &cld,” they are
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sgtores” within the meaning of ths Chain Store Tax lLaw,

we will first discuss whether or not they are
mercantile eatabliashments., The statute includes "any
store * * * or any mercantile establishment.,” By the
use of both Terms, “stors" and "mercantile establishment™,
the laglslaturs apparently intended for them to have dif-
ferent meanings. In other words, they do net mean the
same thing, bdut the term "mergantile establishment” meanas
scmething different than a "store®. In the came of Texss
Bank & Trust Co. v. Austin, 110 Tex. 201, 280 5., ¥, 161,
the Supreme Gourt of Texas saidy

n® % * no rule of statutory construo~-
tion iz more universally recognizved than
that which compels the courts to glve scae
affeot to every express declaration of leg-
islative intent, The rule is slesxly stated
in M¢ Xo & Te RYs CO. of Toxas v, NMahaffey,
1085 Tex, 398, 150 5. W, 881, oltsing Justiee
Harlan'as opinion for the United States Bup
preme Court in Montolair ve Remsdell, 107
TU. 8, 158, & 8. Ot. 395, 27 L. Rd. 451,
where 1% il salds -

"$I% 1s the duty of the court to give
effegt, if possible;, t0 every clause and
#»ord of a statute, avoiding, 4f 4% may be,
any sonstrucstion whioh implies that the
Legislature was ignorant 0f the msaning ef
$he language it employed,t*

In the sase of Banks v, Btate, 28 Tex. 844, the appellans
had been gonvicted of viclating the statute making it a
felony to steal "any horse, gelding, mare, oolt, ass, or
mile,™ and the ocourt held that by using the words "horse*
and "mare® the lagislature inteamded for them %o mean 4if-
Terent things and that the word "horse” in the atatute did
not inelude "mare” even though the term "horse" ordinarily
was a gn;erio term that inoluded mare., In that case the
sourt said:

ne & % It 1s our duty to give te the
article such a oconstrustion as will give efe
feot and meaning to each ward as nearly as
can be consistently done with the objeot and
gu:pgu of the legislature,

’H
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We have been unabdle to £ind any Texas oase defining ths tera
ngerountile estabdlishment,” but we do have a Texas defini-
sion o1 the ordinary nanning of the word “store." In the
oure of Continental Paper RBag Co. v. Bosworth, 2¥6 8, W,
170, the Commimaion of Appeals of Texas saids -

*In American usage, the word 'store,*”
when exployed to designate a place of buel-
ness, 48 a broad one. It signified not
merely a warehouse, storehouse, Or store- -
room, but may include in its meaning a busi-
ness astadblishment where pers ty is
and gold, and Inelicently go n o
oon on." (Underscoring ocurs)

Thus we see that a store is "a dusiness eatablishment where
personalty 1z kept snd sold." we belleve that the lagis-
lature intended for the term "mercantile estadlishzent* te
apply 0 something 4ifferent than a stors. , :

The term "mercantile estadlishmant™ is defined in
&1 Oorpus Juris 904, as rfollowst C

A place where the buying and selling
of articles of merchandise as an employmen
is conduoted.” :

The same definition of & "mercantiles estzblishnent™ was used
in the cases of Continental Baking Co. Ve Ommpball, 1¥8 Okla,
£168, 55 P+ &nd 1llé. It will de noticed in that definition
thn‘ it does not say that merchandise is Xk and scld in a
meroantile establishment ae is the ocse ol a store (Continent~
al Paper Bag Co, v. Bosworth, supra), but it only says that
buying and selling es an qmpioymnnt {e conducted in & mer-~
cantile establishment. Therefore, we beliove thet the fast
that the merchandise that is seld is not kept in the place,
dut that only samples are Xept there, doces not prsvent it
from being a mercantils eltablishmnnio

We will now disouss whether oy not thess 4isplay
rooms ars pleaces “in which zocds, wares or merchandise of
any kind are sold," Ord&inarily a sale takea place where
title to merchandiss passes. %We arse of the opinion, however,
that from & reading of the chain store tax statute in s
entirety, it is evident that thoe Leglslature was uttcngttng
to tax a place of business at which merchandise was s0l4,



925

Honorable Geo, H, Sheppard, ’ugc 5

meaning the place where the tramsaction took place rather
¢han the place where the sotual title to zaid merchandise
passed, As stated in 55 Corpus Jurie 36, "However, as used
by the suthorities, 'sale! is not a word of rixed Inwarinblo
meaning but may be given z narrow or broad meaning, esoccord-
ing to the ccntext or the sarrcunding circumatances snd the
gconduct of the partiesv,

In many Iinstances under the feaots pressnted, title
to the merohandise did not actually pess except upon aoltvory.
However the transaction of the sale took plsce at the display
or order room. The nueetion then is whether or not the lLsgis-
lature intended to tax the place of delivery where title pass-
ed or rather on the other hand, intended to tax a place of
busineses at whioh the businees transaction took place, We
believe 1t to be the latter,

In thig ocomneation it is luportant to note the lan~
guage of the Commission of Appeals of Texas in the oass of Hurt
V. Cooper, 130 Tex., 433, 110 S. W. (22) 898, In oconstruing the
exemption in Section § of the Aot, whioch applies 0 manmufactur-
ing concerns distributing products of their own manufacture,
the courts stated that such places of business do not soms withe
in the affirmative operation of the Act regardless of the sx~
emption. The court said that the "tast is whether sales of
goods, wares, or merchandise are made st the place, In point~-
ing to places of business at which szles of goods, wares or
merohandise are not made at the place, the GCourt said:

*It may be that some manufacturing con-
cerns maintain bona fride distridbuting points
at which no salss are made, but from which -
they merely distridbute at whelesale t0 their
stores or at retail to purchasers trom their
sales agents, If eo, sush busineee would ap~-
pear $C¢ be within the terms of this provision.
Cbviously they would not cons within ths af-
firmative operation of the statute as we have
construed it, and therefore no sxpress exemp~-
tion was rejuired to relieve them from the
btucden of the tax,"

The language of the Supreme Court above juoted supports our
conclusion to effect that the distinction is betwsen a plnce
of business on the one hand which is msrely a distributing
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point and a place of business on the other hand at whish
sales of marchandise are made in the sense that the trans-
agtiona tzke place therein,

Under such comstruotion, it is our opinion that
all of the display roome mentioned, including those in which
: ths delivery is not made through sueh dieplay rooms to the
i purchaser, are mercantile establishmenta at whioch goods,
3 wares and merchandise are sold within the ncanin? of the
Texas Chain Store Tax Aot, and are therefore subjeot to the
tax,

Yours very truly
ATTORNEY GENERAL OF TEXAS
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