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Mr. Frank W. Nartin &) A
Distriot Attorney ; Vo
24th Judicial Distriot //<'-~‘A ‘
Cuero, Texas S \
Dear 8iri . 0-8831 5
rity of Dist
urt\toc appoint a dia-
triot sttorney pro tem
n sounty attorsey is
nt; and compensa-
Pan t a2 to county attornsy
, foxr acting as distriot
/ ‘attorpey in abdsence of
\ duly élected distriect
avtorney.
your \EhQ!::.l ember 7, 1940, you request
the 09111‘9303 this upoa tho following ques-
tionss
e A of the distriot at-
the souaty attorney is present
apd vlilnb t the judge of the distries
ecurs desigaa OOMALY attorney to ast as
ai-triot‘:*zs’ pro tem, or does the court
have the rstion of &.aignating either the

sounty tttormy or some other sompetent attor-
ney, as the ‘sourt sees rit, as distrioct attor-
ney pro tea.

i vhere the county attorney aets as
district attormey in the absence of the duly

e -
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slected district attorney, is he entitled to
the additional compensation provided for in
ATticle 31, QOode of Criminel Procedure, for
aoting as disgtrioct attorney pro tem.

Article 26, Oode of Criminal Procedure, as amend-

od Acts 1933, 43rd lLegislature, p. 177, Chapter 83, provides;

*"The sounty attorney shall attend the terms
of all eourts in his county delow the grade of
distriet sourt, and shall represent the State in
all eriminal ecases under exnmination eor prosscu-
tion in sald sounty; and in the adsence of ths
distriot attoraey he shall represent the State
alone, Or whea reguested, shall aid the distriet
attorney in the prosecution of any case in de-
half of the State in the distriet eourt, amd in
such eases he shall receive all or one-half of
the fees allowed by law to distrioet attoraeys,
aooording as he acted alone or Jjointly. In such
eases hs shall receive all or one-half of the
fees allowed By law to ths distriot attoraney
whose dutles he performs, or assists in perform-
ing, but shall receive no part of the Constitu-
tional selary allowed to such distriet attorney,
aceording as be acted alone or jointly; provided
that fses eollestad by the eounty attormsy from .
the state for sush services shall be dedueted dy
the 1ptreller of Padlic Accounts from the fess
whiehiestharvise weuld have been paid to the Dis-
sriet Attorney had he repreacnted the State alone;
provided furthey this Artiele shall mot de eon-
styued as inhiditing any sounty attorney froa
voluntarily, with the eonsent of the distriat at-
torney, -a-iliin; the district attorney 4in the
porformanse of his reapective duties, without
coapensation,”

ATtiele Sli Code of Criminal Procedure, provides:

*"Wheaever any district or county attorney
fails to attend any term of the distriot, eounty
or Justiee's eocurs, the Judge 0f said eourt or
suelh justice mAy appoint soms eompetent attorney
to perform the duties of such distrist or county




" Mr. Frank w, Martin, Page 3

attorney, who shall be ellowed the same compen-
sation for his services as is allowed the dis-
trict attorney or county attorney. Said appolnt-
ment shall not extend beyond the term of the
court at which it is made, and shall be vacated
upon the appearance of the district. or county
attorney."”

_Article 280 and Article 31 must be construed to-
gether, and when sc oonstrued, it is clear that the Legls-
lature has made it the duty, and it is likewise the right,
of the county attorney to represent the State in the 4is-
trict court in the absenoce of the distriot attornsy. In
the absence of the distriot attorney, the duty and the au-
thority to represent the State in the Adistrict oourt is
conferred by the statutes upon the county attorney, and
it is not contemplated, nor is 1t necessary, that the
court should designate the county attorney as distriot at-
torney pro tem. It 18 only when the district attorney and
the county attorney are adsent that the court is authorized
to appoint a district attorney pro tem. In a letter opinion
addressed to the Honoradle Cullean D. Vanoce, County Attor-
ney, Edna, Texas, on February 12, 1§35, this Department
ruled that a distriot judge is without authority to appoint
an attorney pro tem i1o represent the State when eithsr the
district attorney or the county attorney is present. We
are of the opinion that this ruling correctly states the
law upon this sudjeoct.

1

with respect tc your second question, it is clear
from what has been stated adbove in answer to your first
that the sounty attorney aocting in the absence of the dis-
trict attornsy must receive his compensation for such serv-
ices under the provisions of Article 26, rather than under
the provisions of Article 31. The right of the county at-
torney in such instance to compensation under Article 28
depends on whether fees are allowed to the distriot attor-
ney of the district for the services perforamed, in the ab-
sence of the distriot attorney, by the county attorney.
Since January 1, 1936, the district attorneys in all judi-
cial distriots in this state have been compensated by the
payment of an annual salary in twelve equal monthly install-
ments, rather than by the allowance of fees. (Article
3886f, Vernon's Revised Civil Statutes) "This compensation
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dces rot depend on the nunber of oa3des tried, or the re-
sult achieved, and excludes all other compensation except
his annuel salary."” YVoges vs. Sheppard, (Commiszion of
App-als of Texas, Section A, opini:n adopted by the Supreie
Court) 67 5.Ww. (2) 856. Since district attorneys are no
longer compensated on a fee basis, but by the payment of
an annual salary, and the legislature has uade no provi-
sion for cowfensaiing the county attorney who acts in the
absence of the Gistrict atiorney by apportioning to him a
part of the salary to be paid to the district attorney,

it follows that the county attorney who acts in the absence
of thé district atiorney 1s not entitled to compensation
for the sarvices thus rendered.

Yours very truly
ATTCRNEY GPZNERAL OF TEXA®
oo chtde

Richard ¥, Pairchild
Assistant
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