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Honorabls Jolm 8. Baker
Coumty Anditor

Lamar County

m' Texas

Dear Sir: Opinion Ko. 0-293%

Re: If the commissioners' court
gives thw county attorney
permission to go into serv-
ice without resigning his
position, as eounty attorney,
vould the county be liadble
for the t of hiy
1if he should retiwxn home at
some future time and demand
that 1t be paid?t If somethir
should happen and the eounty

attorney not yeturn,
eould his mm collect the
. salary?

We quote from your letter aqmtm the opinion
of this Wt on the above stated questions ss follows:

"our County Attorney is expecting teo be
called into the service of his Country at any
time anﬂit'uhahuuhodthsumttoal—
low to go vithout resigning his ition,
isaving the duties of the office with his as-
sistants, and waliving the collection of his
salary during the time he is absent.

"I would like to knov wvhether or not the
gounty wvould be liable for the payment of lhis
salary 1f he should return at some future time
and demand that it be paid, he having not re-~
signed his office, or if something should hap-

pon and he not utum. could his heirs collsct
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In ocur opinion Ko. O-384%, & copy of which is 2t~
tached hereto for your convenience, ve held that the office
of County Attorney did not sutomatically becowe vacant upon
the induction of the incumdbent into the simy. We further
beld that the above referred to officilal was entitled to his
salary during the teru of hie office or until a vacancy wax
established.

In the case of Hamilton vs. Xing, 200 5. W, 95%,
it 1s stated in part,

“There can be no doudt of the correctneas of
the contention made by appellant that the Coeais-
sioners' Court of a County in this State has no
authority or pover Lo remove frow office any County
official or to declare a vecancy in any such office,
but such authority seems to be vested alome in the
Districet Court, . . . After very cereful investi-
gation, ve have been unable to find any statute of
this State or provigion of the Constitution vhich
declares that an abaence from the County of ouns of
its officials, who shall be engeged as & private
s0lédisr in the army of the United States, shall
create & vacancy in the office of such officiall
and, in the absence of eny such provision, we are
of the opinfon tiwt the Commissioners'! Court in
this instance had no suthority to declare the of-
fice of County Attorney wvacant, and to appoint sp-
pellee thereto, but that, In the absence of such
provision, the suthority to determine and declare
such Question wvas vested in the Diatrict Court of

. 3abine County.”

It fs vell established in this 3tate that the Com-
wissioners! Courts are courtz of limited juriadictlion and
poassess anly such power and authority that ie given by the
statutes and Constitution of this State expressly or by im-
plication.

Therefore, it is our opinion that the Commissionerse’
Court hes no authority wvhatsoever to require the resignsation
of the County Attorney when he enters the military service.
It 42 our further opiniom that the Commissioners! Court how
no authority to give the County Attomey pempission to enter
the miiitary service without resigning his office.
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It iz our opinion that under the facts submitted
by you, the Commissioners' Court of lLawar County can not

declare that a vacancy exists in the office of County Atterney

upon his entering the militsry mervice and that until & va-
cancy is establishod the County Attorney is entitled to his
pay from the County, although he hae entered the military
service.

In view of our ansver to your first question, ve
do not think that 1t is necessary 1o answer the second gues-
tion stated.

Heretofore this department has wriitten mevera]
opiniona answering questions similar to the Qquestions pra-
sented in your inquiry, wvhich we think supports the conclu-
sion reached in thils opinion. Therefore, we direct your
attention to these opinions and enclose copies of the sawe
for your coavenience. Thess opinions are Nos. 0-3693, -3080,

Trusting that the tni-ego!.ng fully sanswers your in.
quiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

BY /8/

Ardell Williaes
Axsistant

AWippiet
Encl.

APFROVED MAR 2k, 1942
/e/ Grover Sellers
First Assistant
Attormey Genera),

APPROVEL QPIRION COMMITTEE PBY BWB, CHAIRMAN
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