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Dear 8ir:

b, shipperts station, to
the official seeé ladel
to foed coatainess? And re-
questions.

tment on the

You have
interpretation ang
tion to the folle

shifpers, who ship seed in-
state Cf Texas, r,0.b. shippers station,
ol'Cicial seed label 1o aeed contain-

¢_Out-of-states shipper labels his con-
tainers to conform to the visions of Fedaral
lavs, such shipment being f.o.b. shi 's sta-
tion, wvonld such shipper be required to have st-
uch;g. to the containers the Texams offisial seed
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"Third:

"Where out-of-state seed dealer has & sales~

man operating in ths state of Texas soliciting

urchass ¢f plant seed, and shipments are made
gy out-of-gtate r to £1ll orders taken by
salesman for seocd, would this change the status?
or vhere ocut-of-state dealer has used the mails,
Radio, Telegraph dr Telephons to .o.um orders
for seed, wvould this effect the status.”

The present Texss Seed lav is found in House Bill No.

m, chlitcr 651, Acta :&l‘nh legislature, Regular 3ession,

reof that:

"(a) It shall be unlavful for cg.pu'lon to
sell, offer for sale, Or expose for any agric-
ultural or vegetable seed within this itate:

s in Section

. & & @

*{2) HNot labeled in socordance with the pro-
visions of t.hil Act, or having & false or mislesd-
ing labeling."

3ection 3 of the Act pﬁnﬂ.bu the information to be
given on sush label.

¥We note that this lav spplies, by its terms, only to
those who sell, offer for sale, or oxzon ror sale tng.lsﬂ.cul-
tural or vegetable seed within ate
penal nt::uio, it must be ;.: ;9 eonl: u:d vuh.tn t;onphzn
meaning ts hnsum exas Jurisprudence
ceses there clited, befors the requirements of th:.; lav

can be enforced as to anr sale of seed it must de determined that
such sale was made in Texas,

"The place vhere a contrast of sale 3.. @ade, within the
meaning of the ruh that the lav of the place of s&le governs,
is the place vhere the last act necessary to oamplete the cm-
tract ot sale is performed. . . ." 55 Corpus Juris 2}2 “‘uﬁn

first two questiong ® a ulo "r.o.h.
in ::wthcrq tate. A ecntm tr ‘free M' or ‘f.o.b,.!

& certaln place without qnlut:l.eltm means that goods are to
be placed on board cars for shipment without act or expense of
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buyer, and that title then pesses, and the property is then
vholly at the buyer's risk, m? s wvords are not open to con-
struotion.” lawson v. Hobbs, (Va.) 9) 5. B. 750. Sush & sale,
then, would be made, not in i‘em, but in the shipperis state.

We therefore ansver your first tvo guestions in thw
negative, But this opinion iz based on the assumption that the
seed have not bean offered rg:‘ u%o vithin the state of Texas
by the out~-of-state pper, 8¢ limited. Turther, it
is not to be construed as holding that an interstate shipper
of seed may relieve himself of somplying with the Texas Seed
lav by labeling interstate shipments to conform with the provi-
sions of the Pederal lav., (Soce Savage v. Jones, 225 U.5. 501,
521~559, for a thorough discussion of the right of a state to
exercise its police pover in & manner that incidentally affects
interstate commerce, and in a field slready partly covered by
‘Pedsral legislation.)

Your third question is based upon & case in vhich the
out-of-state seed dealer solicits, H ordsrs for sesd
to be shipped by him into Texas, such soilcitetion being made
either by means of & asslesman, mail, by radio, by telegraph,
or by telephons. ¥We believe that, in either case, the seed is .
offered for sale within the state of Texas, vithin the mean-
ing of the Texas Leed lav., Vhen a sesd dealer in another state
uses the radio, for inatance, as & means of to pros-
pective buyers within the State of Texas, his solicitations of
orders for seed, then, vithin the meaning of this Act, he offers
his seed for sale vithin this stste, notwithstending that the
seed u{tbo located in such other state. And the same reason-
ing = o8 vith egqual force to solicitstions by salesman, mall,
te ne and telegraph.

In the case of United Statea v. Dodge, 25 Fed., Css.
879, it was held that, under an internal revenus act defining
the business of a retail dessler in intoxicating liquor as s

vho shall s or offer ror sale spirits in tities
”"'u;"';... ilons o:liou, the liguor may oﬂnﬁqﬁ ui-

of

vithout a specisl or perscnal solisitation of any particular
person to besoms a purchaser. "It may be done by general ad-
vertisements in the press.” 29 Words and Phrases 239.

We have found no Texas case in vhich the question here
before us has been decided. But we find le authority for
our guuon in the opinion of the Suprems Court of Arkansas
in the case of REmpire Carbon Works v. J., C. Barker & Co., 199



PgHe

Honorsble J. E, MoDonald, pege &

3. W. 529. That case called for a decision of the Qquestion
vhether an out-of-state shipper of fertilizers, shipping its
product into Arkanses on orders teken by & salesman in Arksnsss,
. subject to his principal's acceptence in the other state, must
comply vith an Arkenses statute requiring any person vhe sold
or offered for sele any fertiliser in the 3tate of Arkansas to
file a gusranteed analysis vith the state cesmissioner of 1o~
ulture, and attach to it tages as provided by the statute,

lav vas & penal one. The opinion of the cowrt in thet caso is
sc applicable to the facts presented in your third question,
that we teke the liberty of qQuoting from it at length:

"It 1z insisted thet the transaction shown

in the record does .not constitute an toffer for
s8le in the state of Arkansas' within the meaning
cf the statute., It is claimed that these words
are designed to prevent a person or corporation
from placing fertilizers in his store or verehouse
in thia state and throving open the doors to the
public and thus exposing the fertilizera for salc.
The majority of the court, however, think this 1is
too narrcv ar restricted a meaning to be given to
the vords 'offer for sale in the state of Arkan-
sas.' If this had deen the purposs of the legis-
lature, doubtless it would have used the wvords
‘keep for aale,! instead of 'offer for sale.!
ihe majority of the court are of the opinion that
the vords foffer for sale' ahould be given a
broader meaning. Of course, we think that, if
a4 person or carporation should keep fertiligers
in his atore and expose them for sale in the
state of Arkansas, this act wvould conatitute an
offer for sales., In other words, ve think that
the fertilizer materiales could be offered for
sa:; vitho;; any o:::t actogf nggi:éf::igg. Ve
feel oqually sure that proof tendin shov any
overt or individual offer of the fertiligers for
sale vithin the state of Arkansas constituted an
foffering for sale! within the state of Arkan~
saz within the meaning of the ast. In other words,
ve think an actual proffer of the sale of the
fertilizer by an agent of the sseller to some par-
t{icular person within the state of Arkansas sousti~
:g:od an 'ofg;rtggv nalotvithég the .t‘t.£;1:1th1n

mesning statute, reaching ¢on-
clusion ve are not unmindful of the legal maxim
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that penal statutes must be strictly eonstrued,
Another cardinal rule of construction is to find
the legislative intent, and in discover this
the object of the statute should be considered.

“In the case of 8t. L., I. M, & 3. R. Co. v,
Waldrop, 93 Ark. 42, 123 5, W. T78, the court said;

"1This statute is a penal lav, and the legal
maxim is that such a lav should de construed
strictly. But this does not mean that the vords
of the statute should be s8¢ narroved as to ex~
clude cases vhich thoss wvords, in their common
and ordinary acoeptation, woula comprehend, !

"In State v. Sewell, 45 Ark. 387, the eourt
recogniged that, vhile penal statutes are to be
conatrued strictly, wve are alsc comaitted to the
principle that the inteantion of ths legislature
must govern the sonstruction of penal as vell as
other statutes, and that statutes are not
to be construed so strictly as to dsfest the in-
tention of the legislature. In that case the cowrt
quoted with approval from Bishop cn Statutory Crimes
ths folloving:

"1The rule of strict interpretation does not
prevent our calling in the aid of othmr rules,
and giving each its appropriate seope, yet so
as not to overturn this one., JFor e s
statubles are not to dbe so construesd as to vork
an absurdity, or defeat their purpose or the
progoss of the sourt instituted for their en-
forcenent,’

"The intention of the legislature in pass-

ing statutes of this ﬁg H ﬁw c:aroo!ud by
PR AR T oREs T BnL140753, & south, 172, 5 Am.
5t. Rep. 332, as follows:

ling S e ta wﬁh:“t“gh%mm
purpose vas to g agr -
against apurious and worthless compounds some-
times s0ld as fertilizers, to fix on ssllers a
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statutory guaranty that fertilizers sold by them
cantain the chemical ingredients, and in the pro-
portions, represented, and to furnish to buyers
cheap and reliable mesans of proving ths deception
and fraud, should such be attempted, The sctom-
plishment of these objects vwill greatly promote
the prosperity and suscocess of the agricultural
industry, and we 4o not hesitate t0 declare that
they are strictly within the pale of legitimate
police regulation.?

"It is obvious thet, if the ctnstruction
sought to be placed upon t.hn statute by the
plaintiff should govern, the object of the stat-
ute would in s large muuro be defeated., I1If
the agents of perscas or caompanies domiciled
without the state could ¢oms into the state and
solicit orders frcm persons here, making the can-~
trast subjeot to the approvel of the home office
ia snother state, and then ship the fertiliszers
Anto the state wvithout complying vith the state
lavs in regard thereto, it is evident that the
purpose cof the statute would to a great extent

- be dsfeated. On the other hand, the camstruction
the majorit lmro placed upon the statute will
effestuste the purpcse the legislature had in
pasaing it, and ve thmk wo have given & reasan-
able meaning to the words toffer for ulo.

It 1s our opinion that vhere an out-or-otat.o shi
of aeed s0lioite orders for seed in Texas, LY medns of a s
man, by mail, by redio, by telegraph, or by telephone, nch
toneitat:l.on constitutes an offer for sale within this state,
and compliance vith the Texas Seed Law 1s reguired as to any
shipmonts mede lnto this 3tate as & result of orders seswred
by sueh num )‘

'Iqﬁn very truly
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