OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Criminal Distriot Attorney

Honorable Charles T. Banister \Jﬂf
Corsicana, Texas M

Dear Birt

Rei

We guote fpom

as follows:

g Sunej 1940, a petition was
presented to the T - Court of Navarro County
asking ¢ bg oalled. On June 18, 1940,
the Co t 0alYed an eleoction for the 24th
day Onm\the /15th day of June, 1940, at the
re : the Commiseioners! Court resoind-
od the \Oorder the sleotion., Can a beer sleotion de

legally galled 14 on some dates between now and the

next otion in November upon the dasis of

the samw petition originally presented? The sale of beer
in the o

On August 6, 1940, we wrote you requesting additional
information oonoorning the above mentioned question.

We quote from your letter of August 7, 1940, as fol-
lowss
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“In reply to your letter of iugust 6, 1940, pertain-
ing to additional information in reference to the zbove
mentioned ocaption, we heredy quote the request of the
petitioners and the resoinding order as stated in the
minutes of the Commissioners' Courtt

®$SFECIAL SESSION
Saturday, Juoe 1%, 1940

"'This Special Seesion being called by the County
Judge, Paul H, Miller, for the purpose of considering the
request from a representative of the signers of the peti-
tioa heretofore filed 1p this oourt asking for the calling
of a speclal beer eleotion in this county, was called to
order at £11° o'clook F. ¥. this day with the following
present!:
County Judge, Faul E. Miller
Joe N. George, Commissioner, Frecinct No. 4
C. M. Fitzgerald, Precinct No., 2
Rev, E, Ts Killer appeared before the Court and presented
the following recuest:
Corsicana, Texase
June 15, 1940

To the Commissioners Court

of Navarro County!

I, E. T. ¥iller, as spokeaman for the other Five
bundred and forty-two (S42) qualified waqters of Nezvarro
County, Texas, who presented to the Commissioners!' Court
of said county a petition asking for a special beer elec-
tion, and being the same ., T. ¥iller who presented the
above mentioned petition to the Commissionsrs' Court on
June 1, 1940, do, this day, June 15, 1940, ask sald Commia-
sicners' Court to rescind the motion oalling for said
sleotion, and sarnestly implore your so 4oipng, for the
reason that there is a possidllity of an unavoldadble
irregularity in the proceeding ocalling for such eleoction
and feel that in view of such possibllity, 1f the slection
should be won by the dries, aotion might be taken in court
to set aside eald election, thus inocurring undue expense
for all partlies conoerned,

I want to g0 on reocord and have the Court understand
that sometime after the primary we expect to ask you to
oall suoh eleotion at some sultable date.

Z. T. ¥iller,!'
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"'Comaiessioner George then made the following motion:
1 move that the aotion of the Commissioners' Court taken
herotofose oo June 13, 1940, callins eleotion to be held
on June 24, 1940, to determine whather the sale of beer
conteining aloohol not exoesding Four per oentum {4%) by
welght, shell be prohidited in Navarro County, be resoinded,
and that the County Clerk be instruoted not to post notices
of said eleotion as previously called on June 13, 1940,
Y.otion was ssconded by Comuissioner Fitzgeruld, and upon

belng put to a vote, carried unanimougly. All present
voted %aye",

“1It 18 therefore ordered by the Commlssaioners' Court
that the uction of the court heretofore tuken on June 13,
1940, o0allin: a beer election for Jure 24, 1940, be, and
it 18 hereby rescirded and withdrawn. The County Clerk
1s Lerety ordered not to post notlces for asaid election.'"

Seotior 32, article 1, of the Texaw Licuor Coentrol
A¢t reads as followz:

"The oomrlesioners' court of each county 1ln the
3tate upon lts own xaotion may order an election to be
held by the zualified voters of sald county, %o determine
whether or not tiec sale 2f liguor shall e prohitited or
legallzed in such county, and suol court saall order a
local option elesotion whenever cetitlioned to do so by ms
many as ten (10) per cent of the quelified voters of said
county, or of any Jjustice preciret, city or town, taldng
“the votes [or governor at the last preceding general elec-
tiorn as tbhe vasia for deterulining the qualified voters in
any such county, or political subdivision, . fter the first
local ogtion elsction held as provided in this aot, in any
county, Justice preolnot, ilasorporated town, or elty, no
subse;uent electlon upon the same issue lp the saue politlcal
subdiviazion snhall be held withia one (1) year from the date
of the precedlng loocal optlon eleoction In galid county, or
sald political gubdivision of sald county."

Section 33, Article 1, of the Tezaa Liquor Coantrol
Aot provides that:

"when the commiassioners'! court shall order an eleotion
as herein provided for, it shall be the duty of sald oourt
to order such elecotion to be held at the voting places
within such subdivision or ocounty upon a day not lesas than
ten (10) nor more than twenty (20) days from the date of
said order, and the order thus made shall express the obJect
of such eleotion and shall be held to be prima facle evldence
that all of the provisions necessary to give it valldity or
to oclothe the court with jurisdiction to make it vallgd,
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"have been duly ocomplied with, provided that saild oourt
shall appoint such offiocers to bhold such eleoctions as
aow required to hold genersl elections.®

The Texas Liguor Control Aot further provides that
the olerk of sald ocourt (commissioners' oourt) shall post or
cause to be posted at least one copy of sald order in each
election preoinot in such politioal subdivision or county
affeoted, for at least six (8} days prior to the &ay of the
eleotion, whiech eleotion shall be held apd the return thereof
mede in conformity with the provisions of the general laws of
the State, and by the eleotion offioers appolnted and qualified
under suoh law. ‘

with referenoe to an order for an election, it is
said in Texas Jurisprudence, Volume 16, page 23, that "In all
cases muoh is necessarily left to the discretion of the officers
authorized to oall the election. If the mannsr of performance
is such as will reasonably accomplish the purpose of the law,
it should be held sufficieant. It has been sald that, compared
to the importance of effectuating the odbjJect of every eleotion,
the question as to the manner of ordering an eleotlon is of
trivial moment. . . . Eowever, in special or loocal elections
all the requirements of law should be substantially if not
literally complied with. If the failure of the election officers
to oomply with statutory requirements has resulted in a denlal
of the right to vote to a number of eleotors sufficlent to
have ohanged the result, then the electlon is nugatory and vold."

The commiasioners' court, as a court of general
jurisdiotion, has full oontrol over its Juldgaente during the
term at which they are rendered, and may revise or resoind orders
at the term at which they are made, provided that thls be done
before any rights have acorued thereunder. Where the action
of the court in a partioular case is Jjudioclal and not adminis-
trative, the orders or decrees may not be set aside at a subse-
quent term, However, the commissioners' oourt hae the power %o
rescind or vacate an order made in its legislative or administra-
tive capacity, insofar as vested rights are not impaired, August
A. Busoch & Co, v, Cufield, 135 S. W. 244§ Collingsworth County
¥. Myers, 35 S. W. 414; Haverbalkken v. Coryell Co., 247 3. W,
1086; Texas Furisprudence, Vol. 11, p. 573.
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We belleve that the aot of the Commiseioners'
Court on June 13, 1940, ocalling an election for the 24th day
of June, 1940, was o0learly an administrative one, and en aot
whioh the Commissicners' Court had a legal right to resoind.
It will ve noted that the pstitioners through their spokesman
414 not desire or attempt to withdraw the petition presented
to the Commissioners' Court, bdut only in effeot asked that
the order oalling the oloot{on be rescinded,and that it was
their purpose to have the court to oall an election at some
sultable date other than the original date for whioh the
election had been called. The statute (Seotion 32 of Artiocle 1,
Texas lLiquor Control Aot, supra) providing for local option
elections upon the petitlon of the voters dves not speoify
the time or the term of the oocurt at which the commissioners'
oourt must issue such order for an eleoction, EHowever, the
election must be ordered within a reasonadle time after the
commissioners' court receives a velid petition therefor.

When you refer to the next presidential election
in November in your ingquiry we presume that you have reference
to the next general election, as Seoction 32, supra, provides
in effect that as many ag ten per ocent of the qualiried voters
of a certain ocounty or any political subdivision of the sounty,
taking the votes for the governor at the last preceding general
election as a basis for determining the qualified voters in
any such county or political subdiviasion,

You are respectfully advised that it is the oplnlon
of this Department that if the 542 petitioners who signed the
original petition constitute ten per cent or more of the quali-
fied voters of said county, teking the votes for governor at
the last precedincz general election as & basls for determining
the qualified voters 1n the ecounty, the Commissioners' Court
oan legally call an election %0 be held on some date between
pow and the next gemeral election upon the basis of the same
petition origirally presented.

Trusting that the foregoing fully answers your
inquiry, we are

Yours very truly

APPR AUG 15, 1940 ATTORVEY GENZRAL OF TEXAS
MW
FIRST ASSISTANT By _
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