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Dear 8ir: Opinion !o. Qe

as folleows:

“The Welfar
S8, Chapter I,
lature contal

be granted under

the p ionas of this sot to all

ersons or families who are in de-

4 )needy ciroumstances,

are ineligibdle for, or not
recsiving assistance in

tegories speocified in this

*I will thank you for yoar o¢piniocn as te
the constitutionality of this law, especially
as to Seotion 28 of the above nsntioned law,”

The appareat inteation of Ssotion 28, above quoted,

is to authorize the State Department of Pudlic Welfare to
ant aid to dependent and needy persons and families,
respective of whether they qualify under the spesifie
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categories enumerated by the Welfare Aet, i.e., 0ld age
assistance, needy blind, dependent and destitute children,
and ald edministered by Texas Relief Commission. Whether
the Legislature is empowered to grant aid to all dependent
and needy perscns raises a serious constitutional question.

Article 3, Seotion B5l, of the Constitution of Tex-
as, provides in part:

"The Legislature shall have no power
tc make any grant or authorize the making
of any grant of public moneys to any in-
dividual, assoociation of individuals,
?ugigiaal or other corporations whatsoever,

This section then oontinues, to make provision
{by express exception to the first sentence above quotedy
for payment of Confederate pensions. .

The following subsections of Section Bl of Ar-
ticle 3, have carved additional express exceptions out of
the prohibition of the first sentence. Sectlon Bla suthor-
{zed the lesuance of $80,000,000 of bonds for relief as
administered by the Texas Relief Commission. GSeotion 81b
autborizes the Legislature to provide old age assistance
with certain limitations to citizens over 60 years of age.
Section 5l¢ authorizes aid to the needy blind, 3ection
514 authorizes aid to destitute ghildren.

By the very fect that the Constitution, as amend-
ed, provides expressly for State aid to Confederate vetesrans,
the aged, the needy blind and destitute children, it fol-
lows by the rule of "expressio unius, exclusioc alterius”
that aid to all others is prohibited by Article 3, Section
51. The Supreme Court of Texas hss repeatedly announced
that thts constitutional provision forbids the use of State
money for any but the purposes authorized by the Comstitu-
tion.

Chief Justice Phillips, speaking of Sesetion 81
of article 3, in Bexar County v. Limden, 110 Tex. 339,
before the adoption of the amendments S5ia, 81b, 5l¢ and
614, declared:

"This section ¢learly recognizes only
soldiers and sailors of the Confederasy,
their wives and widows, and women who aided
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in the Confederacy, as having any clainm
upon the bounty of the State. ts evident

arpose is to deny to the Legislature an
OWer LD Erant or %0 authorize % AN
o? Ublio money to all others ngloiuto§ .

"The giving away of public money, its
application to other than strictly govern-
aental purposes, is what the provision is
intended to guard against. The prohibition
i a positive and absolute one except as to
a distinotive c¢less to whonm the State ia
under a sacred obligation." (Emphasis ours)

In Road Diatrioet No. 4, Shelby County v, Allred,
183 Tex. 77, 88 3. W, (24) 164, Judge Critz, of the Commis-
sion of Appeals, reaffirmed the inviolability of Article 3,
Section 51 4in the following language:

"It is settled law of this 3tate that
the above gnoted constitutional provision
ia intended to guaréd against and prohibit
the granting, or giving away, of pubdblie
money, except for strioetly governmental
purpogea. The prohibition is an absolute
one, exoept as to the olass exempted there-
from, and operates to prohibit the Legis-
lature from making gratultous donations to
all kinds of corporetions, private or pub-
lic, aunielipal or politiocsal."

In this connection, it is well alsoc to eonsider
Artiocle 18, Section 6, of the Texas Constitution, whieh pro-
vides in part:

"No appropriation for private or in-
dividual purpose shall be made.m

It can hardly be doubted, in the light of the fore-
going authorities that Seotion 25 of the Fublio Welfare aet
of 1939 contravenes both the letter and spirit of Artiocle 3,
Seetion 51 of the Texas Constitution, im that it seeks to
authorize the payment of State money %0 private perscns
other than those oontemplated by the several amsndments to
the section,

There 18 yet another compelling reason whioh has
led us to this conelusion. The attempted largess and benev-
olence of the lLegislature expressed in Besotion £5 may not be
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sustained on the theory that the State would thereby be
discharging its inherent obligaticn to care for paupers.
The performance of this duty has besn delegated tc the
I;'Or:l counties by the Constitution in irticle 16, Sec-
tion 8:

*Each ocunty in the State may provide,
in such manner as may be presocrided by law,
a Mannsl Labor Poor House and Farm, for
taking care of, managing, employing and
aupplying the wants of its {ndigent and
poor inhabitants.”

This express provision in the Constitution, pre-
seribing the manner in whiol the indigent of this State
shall be oared for, preoludes, we bslieve, resort to any
other method short of a oconstitutional amendment. This
raule of counstrustion was announced by Judge Davidson in
Ex Parts Xassey, 49 Cr. R. 60, 92 8. W. 1086:

*It i» 5 well-known rule, sanotioned
by all legal suthority, thst where the
Constitution provides how a thing may or
shall be done, such aspecification is a
prohibition aguinst ite being dous in any
other manner. This is bat the application
of the famlliar rule that the expression
of one thing is the sxcluslca of any other,
ani therefore is dacisive of leglalativae
aathor 1t" "

%¥hile decisions of other 3tstas are not oomtrol-
ling in construing the Texas Constitution, we helieve the
following language of the 3upreme Court of Fennsylvania
in Busser v. Snyder, 128 Atl. 80, at 88, i1s applicadle to
the questicn before us hare:

nr o * 5 dirsot appropriation from the
State treasury to any person or olass of
persons cannot be sustained on the theory
that it i8 a discharge of the inharent
ocviigation of the 3tate to take care of
ita paupers.”

The coneiusion we hive reached finds further sup-
port in the Walfare aet itself. sSeotion 43 tharsof reads
in part:
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"No provision of this ict is intended
to relsuse the countles and municlipalities
in this stute from the specific responzi-
bility whieh is currently borne by those
gounties and nmunicipalities in support of
public welfare, child welfare, and relief
servides."

It is our considered opinion that Seection BB of
the Welfare act of 193 48 invalld as being in violation
of iArticle 3, Seotion 51 of the Texss Constitution. Seo-
tion 25 i readily severable from the remainder of the
Act without impairing or affeoting the other provisions
or defeating the general purpose of the entire sot. Ssc-
tion 41 expressly provides against partial invalidity
affeoting the remaining portions of the aot. Though we
have not attempted to consider the Act in minute detail,
we regard it as valid with the exception of Seetion £5,
in the absenoe of having our atteation called to any
other particular provision.

Tours very truly
o ATTORNEY GENERAL OF TEXAS

w:lter R. Koeh
Assiatant
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