OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C. MANN
ATTORNEY SENERAL : M

Honorable 0. J. S. Ellingson
General Manager, Texas Prison System <
Huntsvllle, Toxas :

Doar Sir:

-
in the Te
mation & , velndr T Texas on June 28, 1937,
fdesigneled Ahe ear reprieve" and providing
that tic . er this proclamation shall nst

. be odnsifered ay tixe sgerved on sentence." Thersafter on
ived anothsr proclamation by the Gov-

samas should ot k& considered as time served on hils sentence,
Such proclamatidns woere issued upon the recommendation and
advice of the Board of Pardons and Paroles, In substance,
you requast our oplnion as to whether or not effect shall

be given to the provisions in the proclamations that the
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tine out of prison under the proolamations should not be
counted as time served, or whether such time should be cone
sldered ag having been served on ths sentence,

In Section 11 of Artlcle 4 of the State Céhstitu-
tion, it is provided that "In all criminal cases except
treason and impeachment the Governor shall have power after
conviction on the written signed recommendation and advice
of the Board of Pardons and Paroles or a majority thereof
to grant reprieves and commutations of punishuent and par-
dons; and under such rules as the Leglslaturs may prescribe
and upon the written recommendation and advice of a majority
of the Board of Pardons and Paroles he shall have the power
to remit fines and forfeltures. The Governor shall have the
power to grant one reprieve in any capltal case for s period
not to exceed thirty days; and he shall have the powsr to
revoke paroles and conditional pardons.m

It is true, of ocourse, that the substance of the
proclamations, not necessarily the names by which they were
called, should govern their efrfect. Ex Parte Black, 123
Tex, Cr, Rep. 472. However, we are inclined to the opinion
that the courts would hold these proclamations to be exactly
. what they purport to be, that 1s, reprieves. Xost of the
definitions of the word *"reprieve"” arise out ol death penal-
ty cases, There was a time in England vhen nearly every in-
fraction of the Penal lLaws was purishable by dsath. OFf
couyse when the enforcement of the extrems penalty 1s post-
ponad it is a postponexent of ths whole sentence, However,
the punishrment for c¢rime having become more moderate and hu-
mane, imprisonment having become the rule rsther than the ex-
ception, the granting of reprieves is not confined to death
ponalty cases but may be applied to ¢ases involving lesser
punishments. Ex parte Dormitzer, 249 P, 639, Suprems Court
of Oregon; Ex parte Black, 123 Tex. Cr, Rop. 472. Ons of
the definitions of roprieve copled in ¥x parte Black, supra,
4s as follows: "The term reprieve . . . 18 merely used to
signify the postponement of the sentence for & time, It
doos not and cannot defeat the ultimate execution of & Judg-
ment of the court; it merely delays it." It can be very well
argued that a proclamation postponing the execution of the
unexpired part of a sentence would by & reprieve Just the
sama a8 would ba the proclamation which would postpone the
exccution of the whole of the sentence. In fact the Dor-
mitzer oamse, supra, involved Just the same kind of proclama-
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tion es those concernsd in this opinion request. The man
had embarked upon the service of his ssntence before the
reprieve was granted, Froz the opinion of the Supreme
Court of Oregon in that case, we quote: i3

.
-

"The word ?*reprieve' in its general sense

manno s
ST NRLi RS g

1A temporary susypension of the execution
of a sentence, especlially of a sentence of
death, or the order or werrant for such suspen-
slon.' Webster's International Dictionary.

#tA reprieve is the withdrawing of a sen-
tence for an interval of time wherebdy the execu-~
tion ls suspended.t 29 Cyc. 1561,

"In its restricted or technical application,
the word 'reprieve' is limited to a texmporary
suspenslon of & sentence of éeath., State v,
Pinch, 54 Or. 482, 497, 500, 103 p. 505; State
{(Clifford), v. Heller, 63 N, J. lLaw, 105, 42 A,
155, 67 L. R. A. 318, 315, 317; In re Buchanan,
146 N, Y. 204, 40 N. E. 883, The word 'reprieve!
has been used in the opinion of courts in its
broader sense, In State (Stafford) v. Hawk, 47
W. Va, 434, 435, 34 8. E. 818, which was not a
caplta) case, but one in which the defendant was
sentenced 1o inprisonment for 12 years, the
court uses this language:

"1The power to pardon necessarily includes
the power t¢ reprieve or suspend the sentence
until the matter can be inguired into and deter-
nined, At cornmon law the power to reprieve was
loéged in the courts, es tha reoressntatives of
the king, he belng considered the very fountain
of Justice; and he was never called upon to exer-
¢ise it except In capital cases of necesslty.

« « o RBecause the king was never rersonally
called upon to exercise the power of reprileve,
owingz to the authority delegated by hinm to his
ocourts, except in capital cases, has grown up the
theory that ho had no such power. . . » That he
had the power to reprieve or suspend sentence in
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any case of necegsity, there cannot be the
least doubt,'"

If the proclamations were reprieves, then they
fall squarely within the powers conferred in the above sec-
tion of the Constitution., However, we dc¢ not find it neces-
sary to base our opinlon solely upon that ground,

If the proclamations were not reprieves teohni-
cally, the same result will be reached nevertheless. As said
in 48 ¢. J. 1205, "The rule sustained by the weight of author-
ity is that the power to pardon includes the power to parcle.™
In the same authority on page 1197 it is said that "it is
generally held that the power to pardon necessarily contains
in 1t the lesser power of remission and commutation.™ And
on page 1196 of the same volume it is alsoc sald that it is
generally held that the power to pardon includes the power
to reprieve. On page 1200 it is said that "the power to
grant a pardon includes the power tc grant a conditional par-
don, the ocndition to be either precedent or subsequent.”

It is aaid that the oondition may be of any nature s0 long
as 1t is not illegal, immoral or impossible of performance,
The condition may be that the convicted person shall leave
the State and never again retura to it. 20 R, C. L. 583;

46 C. J. 1201, 1In the case of ¥x parte Davenport, 7 8, w,
(24) 589, our Court of Criminel Appeals held that the con-
dition in = pardon that the conviet should be inuediately
committed to and kept confined in an insane asylum was &
valid condition, the viclation of which made the pardon sub-
jact to revocation sas provided therein. From 20 R. C. L. '
5556 we quote:

e « o« A condition of a pardon that requires
reimprisonment for the remainder of the originsl
sentence of imprisonment, after the expiration of
the particular period of time fixed by the court with-
in which the sentence imposed should be executed,
is valid. It cennot be said to be immorel, or to
be impossible of performance Auring the life of
the petitioner; nor can it be illegal, since the
perticular periocd of time within which the sen-
tence is to be suffered by the convict as speci-
fied in the sentcnce is not a part of the legal
sentence, except so far as 1t fixes the quantum
of time that he must suffer such penalty, and the
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eondition Inposed 1s not forbidden and does not
increase the punishisent 1mposed by the court in
4ts sentence. « « "

The above quotatlion from Ruling Case Law ig well
sustained by the authorities which it cites in the fobt
note. In the case of State v. Horpe, 7 L. R. A. (¥.5%)
719, it was held that a condlitional pardon may by its ex-

press terms provide that upon violatioa of the conditions

the offender shall bs liable to summary arrest and recome

mitment for the unexpired portion of his origiral seantence,

Such stipulations upon acesptance of the pardon beoome
binding upon the convict and authorize his rearrest and
recommitiment in the marner and by or through the officials
suthorized as stipulated In the pardon. From the opinion
of the Supreme Court of Florlda in that case ws quote:

“rhe condition of the pardon in this casse
that requires raimprizonment for the remalandex
of tha original sentencs of imprisonmeat, after
the expiration of the partlcular pariod of time
fixed by tho court within which the sentence im-
Po3ed should be executed, cannot be szald to be
lmworal), or to be impossibla of performance dur-
ing the life of the petitioner; nor can it be il-
lezal, since the partlicular period of time within
which the sentence is to be suffered by the con-
vict as specified in the sentence is not a part
of the legal sentence,except so far as it fixes
tha quantum of time that he must suffer such pen-
alty, and the condition imposed is not forbldden
by law, and does not increase the punishment im-
posed by the court in its gsntence, The ¢ase of
State ex rel. Davls v. Huater, 124 Towa, 563,
‘104 Am. St. Rep. 361, 100 N. W. 510, does not
conflict with this rule, as in that ¢ase a ¢on-
dition imposed was held to be illegzl. 4 Current .
Law, 872,

nIf tho particular period of time flixed by
the court within which the execution of thes son-
tence of lImprisonsent was to be fully perforzsd
or suffered is sxtended, or held in abeyance, or
postroned, the time or duration of imprisonmant
is not thereby increased, &nd the interruptlon
of the execution of ths sentence during the tire
the petitioner enjoyed hls liberty under the

L] P4
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oonditlonal pardon ves sscured by him by his
acceptance of the conditlicnal pardon, and the
petitioner cannot complain of it.

»If the condition of the pardoan upon which
the petitioner sscured hls rslease from impris~- -
onxzent has been violsted by him, the pardon 1a
vold, and the pstiticner may be arrested and com-
pelled to undergo so much of the orlginal sen-
tence as he had not suffered at the tlze of his
relegass. . o % '

Y]

In the case of Ra Brock Kelly, 20 L. R. A. (4.8.)
337, the Surreme Court of cCalifornia entered the same hold-
ing as the Suprsme Court of Florida did in ths Horne case,
saying that "the power to annex to a pardon or comzutation
any reasocable ¢czaditlen prior or subsequent Is implied up-
on the principle that ths grcater includes the less.™ fThe
case of Miller v, The State, 45 L. R. A. 502, before ths
Alabama Supreme Court, arosec under a constitutional provi-
slon vesting in the Governor the power to remit fines and
forfeitures and to grant reprieves, cozmutation of sen-
tence &nd pardons. The statutes of that state made provi-
sions for the granting of percles anhd Lilller vas the reo-
cipient of such & proeclamation, The parols havirg been
revoked in accordance wiith the provisions of the statute
and he having been relncarcerated filled a2 petition for his
release upon the ground of lacx of authority rfor his recom-
mitnent. The court there said that "tha parole of a con-
vict is in ths nature of a conditional pardon and within
ths constlitutlonal grent of the pardoning power to the Gov-
~ernor®, and sustained the sts=tutes., It was further held
that "if he prefers to serves oul his sentence as original-
ly inposed upon hin to & suspension of it by sublecting him-
- self to ths cornditions nominated in the parole he has the
¢lear rizht to do so. But if he elects to accept the parols
and avalla hizself of the liberty it confers he pust do so
upon the conditions upon which alone it i3 granted to hia,
One of thaese conditions is that his sentence shall continue
in fiersy and that thes Governor shnll have the power to ex-
ecute it in full upon him should he forfeit the libarty and
janunity conditionslly secured to hin by the executlive or-
der,"

‘A pardon may contain a condition that the conviet
shall maintain good behavior and observe the law and the

-
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rules of parole provided by the Board of Prison Conmis-
sioners and the power may be vested in the Governor to him-
gelf alone determins the question as to whether such c¢on-
ditions have been violated, Ex parte Rsdwine, 236 S. W.
96. i

In the oase of Ex parte Dormitzer, already quoted
from, the court further sald that "regardless of whether or
not the Governor exceeoded his authority in grantinz the so-
¢alled reprieve Edminson has no ground for complaint, He
eccepted ths favor of the Governor and was thersupon releassd
from jail."

In the instant case the parcles, if they were pa-
roles, in effect contained the conditions that if the prisoner
should presently obtain his liberty for the period of tims
specified therein, he would thereafter serve the same length
of tinme in the penitentlary. The proclamations offered the
prisoner the choice as to whether he would take his lidverty
at the time of the proclamation or whether he would serve
out his term and then take such liberty. He preferred to
hava his liberty then and to give up to the State an equsl
poriod of time at a later date, He had that cholice, and hs
exarcised it, If in hils Judgment ths proclamation offered
him nothing of value, then he was not conpalled to accepnt
it. Ve do not belleve that there vas anything imroral in
the ocondition which would reguire the later service of the
‘remsinder of the sentence. As indicated adbove, we are also
of the opinion that the power to pardoen includes the power
to lssue this lesssr form of exscutive ¢lemency.

From 8 R. C. L. page 259, we quote

*The Sudgment 1s the penalty of the law,
as deoclared by the court, while the direction
with respect to the time of carrying it into ef-
fect is In the nature of an a&ward of executlon,
¥here the penalty is imprisonment, the sentence
of the law 18 to be satisfied only by the actual
sufferinz of the imprisonzent imposed, unless re-
nitted by desth or by sowe legal authority. There-
fore the expiration of time without imprisonment
is in no sense an execution of the sentence. Ac-
cordingly where the judgment and sentence is im-
prisonment for a certaln torm, and from any cause
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the time elapses without the imprisonment be-

1ng endured, it will still be a valid, subsist-;
ing, unexecuted judgment., And where & convict ™
is pernitted to absent himself from prison ths
tirwe when he 4s absent is no part of the sentence,
And therefore where a convicted defendant is at
liderty and has not served his sentence, 1if thsre
is no statute to the e¢ontrary, he may be rear-
rested as for an escape, and ordered into custody
on the unexecuted judgment, and the result is the
sare if he escapes to another jurisdiction and is
brought back, though by illegal means,®

In the case of Hopkins v, North, 49 A, L. R. 1303,
by the Maryland Court of Appeals, & man nared Whitby serv-
ing a sentence in Jall became serlously 311 and upon advice
of the Jail physician was given over to some of his frilends
8o that he could receive proper treatment. KHe was taken to
a hospital or sanitarium. Later the State's attornsy filed
a mandsmus petition to compel the sheriff to arrest Whitdby
and keep him in Jail until he had served out the part of the
gentence which remained unserved at the time he had been re-
leased for medical treatment. The mandamus was granted. Fron
the courtts opinion we quote as follows:

*7he chief questions are whether ¥hitby is
still gsubject to the sontence imposed upon him,
and, if he is, then whother a mandamus issued
upon the petition of the statets attorney is a
proper remedy to use in compelling the sheriff
t0 see that he serves that sentence? The de-
clded weight of authority, and, in our opinion,
tha better reasoned cases hold that, where a
prisoner socures his liberty through some 1l1-
legal or void order, it is to bo treaated as an
escape, and he can bs retaken and compelled to
serve out hls sentence, even though the time in
which the original sentence should have been
sarved has explired., (Citing authoritlies) 1In
the present c¢zgs it is, as we have ssen, con-
ceded that the magistratets order dirscting

- ¥hitby's release was invalld, and that ths sher-
ifrts action in releasing him, though done in
good faith, was unauthorized and illegal, but
it is also clear that whitby was given his
liberty upon the distlinct understanding thet

89
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when he had recovered from his iilness he would
return to fall and serve the unexpired portion
of his sentence, He took advantags of his il-
legal release by leaving jail, and secured the -
benefit of the speclal medical treatment which .

~ this release enabled him to obtain, and it -
would sesm to be & travesty on justice to hold °
that he can now escapa the penalty the law has
infiicted upon him by claiming that hls release
wap 1llezal, 'Such & holding would not only be
technicsl, but, under the facts shown in the re-
cord, it would also be against public policy,
Ve accorﬁingly thirnk that under the circum-
stances of this case ¥hitby must be tresated as
having escaped, and so is subjeet to arrest,

- and that uron his arrest hs can be comnalled to
serve the recainder of his sentence."

In the case of Re Volker, 72 A. L. R. 1267, by
the Nebraska Supreme Court, the defendant heving been con-
victed and sentenced to a term of imorisonmsnt and having
eppealed and the sentence having been affircmed, and the
state officlals haviag falled to take him into custody inm-
rnediastely upon affirmance, the question under consideration
was vhether the convict was entitled to have the tipe In-
fterveoning bstween the return of the mandate and the tinme of
his arrest c¢redited upon hls sentence, The court denled
the credit, TFrom the court*s opinion we quote as follows:

R

"True, while Volker did not request the
delsy, he was charged with knowledge of the
gtatus of his case and thsreby he clearly ac-
quiesced in the delay. Counsel observe that
Volker assumed that 'the matter had been dla-
posed of in his favor.t But will It bds seri-
ously argued that the mere assumption of a
material fact by a litigant can be made to
take the place of an existing fact? And a 1it-
gant is, of course, in the absence of fraud
or decait, clearly bound by the actual status
of his ecase, There is nothing in the record
going to show that Volker ever at any time mndo
inquiry of any person or of any court official
in respect ol the then pending case against
him in-the district court for Douglas County.

T
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The relator's contenticon of his jgnorance of
the status of the case and of its dispostion,
under the facts before us, affords no grounds,
for his discharge from the penalty of imprisode
ront imposed by tha court., In e& similar c¢ase
in Califcrnia, the court announced this self-
evident rule;

"tThe essential part of a sentence of 3n-~
prisonrent is not ths time when it should be
exccuted, but the extent of thepunishment fixed;
and the expiration of time, without imprison-
ment, 1s in no sense an executlon of the sen-
tence. Ex parte Vance, 90 Cal, 808 27 P. 209,
13 L, R, A. 574,

®iThe time when a sentence of imprisonment
shall conzence, slthough specified in ths same en-
try, is properly no part of the sentence, and nay
be changed ty the court at a subsequent ternm if
- for any reason execution of the sentence has dbesn
delayed.t Bernstein v. United States {C, C. 4.)
&54 F., 967, 3 A. L, R, 1568,"

In tha case of Ex parte Vance, 27 P. 209, by the
Suprems Court of California, a prisoner liable to Jail sarv«
ice because of failurs to pay a fine was allowsd to go at .
liverty by tha sheriff without sauthority. It was held that
the tlxs of the prisoner's absence from Jjail in violation
of law c¢ould not-te coasidered as having sypent in jail in
satisfaction of the Judgment whieh regquired his actusl in-
prisonment, Xt was pointed out that the essential part of
the Judzment was not ths time when it should be executed
dbut the extent of the punishment fixed. In the case of.
Terrell v, Wigglns, 46 So. 727, befor: the Suprame Court
of Florida, & defendant had been convicted and sontenced
to imprisonuent in ths county Jail at hard labor for twelve
months and sald rariod of twelve months had elapsed. Under
agreemant of the prosecuting attorney, however, he had been
permitted to go &t liberty duringz said period of time. The
court pointed out that the prisoner had been at liberty
with his own consent if not at his own request and that the
time fixed for the cownmencemnant of the execution of the sen-
tence was not one of its essential elements and stirictly
speaking was not part of the senterdée at all, saying that
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the essential portion of the sentence is the punishment,
and that as & rule the sentence with refersnoce 1o the time
of punishment and the amount thoreof should bz strictly
executed., It is agsin noted that the court rather stressed
in that cuse the fact that the prisoner had been at liberty
with his own ¢onsent &nd at his own request.

In opinicn No. 2421 by Assistant Avtorney Gensral
L. C. Sutton, dated March 16, 1922, found at pags 171 of the
1920-22 Attorney General's Reports, the oplnlon was expressed
that in cases of furloughs granted to prisoners by the Gover-
nor the question as to whather the tims apsnt out on furlough
should be counted on the sentesnce as having been served or
whether it should bs counted out was a queuilon to be derived
from the proclanation, '

It must be borne in nind that ths priscner was out
of confinezant during the pariod covered by these two procla-
mations with hls own consent and upon his ovmn agreenent. He
gtands in a different light from the prisonsr who has been
taken from jail or the penitentiary without his consent and
incarcerated elsewhere, &8 in the cases of jilnnesota vg. Jor-
-genson, 224 ¥.w, 1&6, in Re Jennings 118 Fed. 478, and Schrmidt
- vs,., Swope, 91 Fed. (9) 260, and such as we had unaer consid-
eration in our opinion No. 0-1255, Under any view which we
may take of the proclamations in question, it ls our opinicn
that the tire during which Hines Hudson was out of the Feni-
tentiary under the same should not be consldered as tline
served on his sentence.

Yours very truly

ATTORNEY CGZNERAL OF TEKAS

o E“‘c"‘i
Glenn K. LEwis

Asslistant
fvmoc'r 21, 1940 ’
ATTORNEY GEKERAL QY TIXAS e
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