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; OFFICE OF THE ATTORNEY GENERAIL OF TEXAS

} AUSTIN

et U | Dok sty s onectet /-

Aews, Sle Gotindoz
44‘,;_. — " - ,—V

Fon. Geo. H, Sheppdxd .oj /&-z‘éln/'”g/;r—;p
Comptroller of Public Accounts

2y *7,2// 2al zﬂ'—/
Austin, Texas 2l ,,/,.,.J ﬁ/y) /aé o I
Dear Sir: Opinion No. 0=-2603-A"
"Re: Whethor State can purchase
supplies from New 3Braunfels
Textlle Mills, a vice-president
- of that concern being & member
of the Texas Prison Board.

In your lettexr of -August 15, 1940, you advise that
walter Dillord, a member of the Texas Prison Board is also
vice-president of the New Braunfels Textile Mills, and in
view of such fact rejuest our opinion as to whether the State

v purchase ceritin supplies Tor the use of the Prison System
iram said New Braunfels Textile M¥ills,. which wp assume 1s a
corporation, - . “ -

{ { ™ “. ‘ _

The- couxrts almost unanimously hold void tlhose
contracts between public boards ans one party anéd a nenber of
that beard 'In his private capacity es the other party, without
inquiring into thé frirness of the trensaction. Our opinions
Numbers 0-1014 and 0-878, and authorities there;n cited. This
QQctnine seems renerally to have been applied the undoing

f contracta between municipalities ané firms or corporations
which an officer or employee of the municipelity wes a

me.ber, stockholder or employee, whsther such ofiicer or em-
ployte partieipated in making the contrect in behalfl of the
muniocipality or not. 44 C. J. 93; Dillon on runicipel Corpora-
tions, S5th Ed., Vol. 2, DpDp. 1146-1147. See also, City of Edin-
burgh v. Ellis, 59 S. W. {2d) 99. However, we ure convinced

A that such holdings will not be &applied unqualifiedly to contracts
made by the State, considering the large number of State officers
and employees, tholr wldely scattored residencos undé consejuently

. reduced lixellhood of coilusion &nd douvle deeling.



14

A
Hdon. Geo. H. Sheppard, Poge 2 )

In this case, the Texas Prison 3oard does not nake
the contract of purchase, As stated in our Opinion No. 0-2603,
such purchases ng the one now involved are made by the Board
of Control, of whicih Mr, Dillard is not a member.,

Ve ltave many penal statutes bearing on somewhat
sinilnr nuestiouns, but nome directly covering the instant one.
Art., 368, F. C., provides that "Any officer of this State who
shall trade for, buy, or be in any wiay concerned in the purchase
of any claim or demand against the State, shall be fined one
thousand dollars."™ By irt. &71, P. C., county and city officers
are prohibited from trading in clalms cgeinst such, countlies and
cities, And, Art. 373, P. C., provides a fine f01Jn county or
city of{ficer who should become interested in any cdntract with
such county or city. Other related stututes are found in Cch, 6,
- of the Penal Code, but in our opinion none enply to this cass.

There was a statute, Art. 6171, Clvil Statutes, which
prohibited members of the Board of Prison Commissioners f'rom
being directly or indirectly connected with or interested in
any contracl, ssle or purchase oif any property or thing whatso-
ever which may be made during hils terz of ofiice, und in which
the Stute or the prison system ic interested,” and making the
violation thereof & ground for reroval., EBul, thet statute wus
repealed by the act whioh abolished the Boaréd of Prison Coomis-
gioners and created the Texes TFrison Fosrd. act: 1927, 40th
Leg., p. 298, ch. E1C,

The repcal of the old srticle 6171, Civil Statutes,
whioh hué been eneccted prior to the crcation ci the Board of
control, rnd the tailure to enagt a similar law appllcable to
the Frison Toard, to 2 certein extent Indlicates the lesislstive
thour;ht ss %c what tho public poliey sheulé be. 1th the authority
to make such contrzets lodped in the board oi Conilrol Lhe Lesisla-
ture evidently telt that the pronititicn sgainst the Iriaon Paard
was no louger necessary or deslrable.

In our oginilcrn o centrzet mzée by thn Fonrd of Control
for the purchane of suprlies from = cerporaticn, cne of the
cificers of winich is o mesber -of the Texas Priczen Board is not
per se veild as o netter of law. On that bagls we nnswer your
suection in the afiirmative. Cur opinlon might be difrerent
if it should be nmrde to appear that tue Prison Doard member has
taken some advantace of his position to induce the purchase from
the concern in which he is interccted.
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