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Fe: Authority ¢f the Banking
Commissionsr under the
provisions ef £, B, 165,
h2nd leglslature as sudbe
sequently amended by the
45%h Legislature to auvther-
ige the transfer of seour-
ities depoaited with the
%tate Treasurer under Are
ticle 696, Revised Civil
Stagutes to a gorporate
trustee designated by the
deposlior of such securw
itiesn. ’

Ve acknowledge receipt of your letter of August 9, 1940,
requestiong the opinlen of tila Depertment upon the matter above
mentioned, your letter of inquiry being as follows:

"Hational Bdueators Finanece Corporstion
is o eorporation organized undsr the provisions
of Gubdivislion 49 of Artiiele 1302, and was in
existence prior to the emmotment of =, B, 165,
snacted by the 45th leaglalature amendatory of
Articles 1520~ 1524 of the Reviged 3tetutes,

"Prior to the enactment of this bill the
company had issued divers installment dbonds,
and pursuant to the provisions of Artiols 696
of the Reviaed Ststutes hal deposited ten per
cent of its grossz receipts with the “tate Treasurer,

"With the enactment of =, %, 165 above
mentloned, the company exeocuted g trust indenture
approved by tie Banklnp Commissioner, designate
ing & netionsl banking corporstion with trust
powers as trustee, und thereafter sontinued to
sell installment éonds, naving cdeposited with
this trustee cash and securitises, whion, together
with those deposited with the State Treasurer
under Article 696, nad s reasonable market value
equsal to the witbhirawml or cancellstion valus of
equal to the withdrawsl or cancelletion value of
all bonds outstanding, including those bonds is-
sued prier to the enactment of &. B, 1l65. A copy
of the truat indenture now in force is hereto atw
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tached., This ocompany has no ocutstanding ilabilities
other than the bonds above mentioned, secured under
the trust indenture, by the securities deposited

with the trustee and State Treasurer pursuant to

the statutes above referred to. It now requesats
suthority to transfer the securities held by the
State Treasurer into the hands of the Fort Werth
National Bank, Trustes, in order that the entire
trust rfuné mey be handled ms & unit,

"It is understood, of course, that no pert
of the securities treneferrsd will be releesed
of any existing obligation now against 1, but
this request is merely made for conveniencs of
the handling of the entire trust fund by the Forp
Worth Netional Besnk, Trustee, whioh will faoilitate
the collection of coupons upon the bonds, the mak-
%ngdor reports and supervision end suditing of the
und,

"The question submitted here 1z whether
or not thie Banking Commisaloner may, under the
provisions of S, B, 165, a bove mentioned, author-
ize the transfer as above set out.”

' The Banking Commissioner would not have the power to
suthorize the transfer of the securities mentioned by you.

Ouy reasons for this eonclusion are &8 fopllowsg
Article 696 is ss follows:

"Each corperetion, oompany er individual, &oing
business in this Btate as & bond investment ecoxpany or
company to place or sell bonds, certificates or deben-
tures cn the pertial payment or installment plan, shall
deposit with the Stete Treasurer, in cash or sesurities
approvef bty said Treasurer, the sum of five thousand
dollaers, and shall depesit semi-snnuelly with saild of-
ficer, ten psr gent of ell net premiums received until
the sum deposited amounts to one hundred thousand dollars,"

Section 7 of Senate Bill 165, L(2nd Legislaturs, as
amended by Acts of the ,L5th lLegislzture (General Lews of Texms,
4L5th Leg,, Regular Session, Page L05) provides for the aubstitu-
tion of the State Treasurer of Texas ez Trustes for a corporate
trustee previocusly designated by a losn and hrokerage company,snd
also for the State Tressurer'a aating as such trustee for the de-
posit of required seocurities in omses where there haz been no pre-
viously designated trustee, The plan contempletes and requires
the approval in certsin respeots of the Banking Commissioner.

The sct e mmended provides that "all cash or seocurities
left with the State Treasurer in ocompliance with Article 696, Re-
vised Civil Statutes of 1925, shell be considered as part of the
collateral required under this seation.” In thils respect, the
original Senate Bill 165 whieh-aubherises of the 42nd Legislature
hes not been changed. A ’

The rights and dutlies of the State Treasurer with respect:
to deposits made under Artiole 696 are presoribed in the sucoceeding
Articles 697 to 700,
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Thers is nothing in these Articles, nor 1s there anyt
in Senate Bill No, 165 which authorizes the surrender of deponits
made under Article 696 to the corporate trustee designated undey
Senate Bill 165 es amended, The State Treasurer 18 required to
handle such deposits in the manner pointed out by Title 21 of the
Revised Civil Stetutes, (Articles 696 to 700).

Construing that law {What 18 now Artlicle 698 of the Re~
vised Statutes), the Supreme Couyrt in Hert ve. Stephens, 100 8, W,
135, sald: ‘

"Under the Tection of the lew above quoted, the
court has esuthority to demsnd, and it is the duty of
the Comptroller, upon the order of the court, to draw
a warrent upon the Treasurer for the funds deposited
in his Department to be disposed of by the court."

In ¥x Parte Stephens, 94 &, W. 327, Chief Justice
Galnes wrote:

"that the funds whish ars required by this
statute cannot be drewn out except under the condi-
tione snd et the time provided by the Leglislature
is & propoeition, which, 88 we think, requires no
argument for its suppors.”

It is thus seen that the proposed transfer of such
securities to a privete corporets trustee is not compatible with
the Treasurer's duty snd 1llebllity under these statutes, and
noreover, such plan 1s not authorized by the terris of Senate
31111:25 as amended nor by any other statute we have been able
to find, = . . - e »

We trust what we have sald sufficliently answers the
purpcse of your inquiry.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /8/ Ocle Speer
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