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Dear Sir; Oopinion No. 0-2619 | \\

Ra: Whether asonviction'of a sghool
trustee of a Telony, trial be-
fore thé dourt without a jury,
coastitutes an- t&: re-

7»1 Jrom offive,~

N k Ve
In your letter of, uguqt\§~ 1640, you = t the
following faots; a trustes of-e bgmﬁbn school distriet,
upon a plea of gullty before &he ogurt without a Jury, has
been convicted of operating en.aytomoBile while under the
influencs of intoxicating liquotr, a&-felony, and his punish-
ment wa® flxed at a fipne and vonfifiement in jail, The
Judement of conviction dpes not.embody within it an order .
romoving the defefident frer: the office of school trustee,
after such oconyietidén the County Board of Sohool Trustees
runed end appainted another dperson to servs as trustee in
place of the cospvisted man, You desire our opinion as to
whether the conwetion of the trustee resulted in his re-
moval frem-the offlice; or whether he could continue to
hold the office until ovher proceedings should be employed
t0/£9m°V°«Q}n- ’ N
” ATtiole 5968, Revised Civil Statutes, reads as

roiigféi N

AN ) 1

N \ﬂAllxhonvictions by a petit jury of any
county ‘efficers for any felony, or for any mise
demeagor involving official misconduct, shall
work an--immediate removal from office of the
orficer so convicted, Each such judgment of
conviction shall embody within it an order re-
moving such officer.n

The above statute speaks only of conviotions by
petit juries, perhaps because when 3t beocame law there
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could be no conviction of a felony exocept upon a Jury trial,
Article 10a, C. C. P., giving to the dsfendant the right to
waive a jury in a felony cese less than sapital, upon a plea
of guilty and with the consent of the District Attorney and
of the Court, was not enacted until 1631, We are more ine-
clined to think, however, that in passing article 5968, with
its requirement of a jury convietion, the legislature had in
mind S8ection £4, of Artiocle §, of the State Constitution,
reading as follows: S

*County Judges, oounty attorneys, clerks
of the District and County Courts, Jjustices of
the peace, oconatables, and other county offi-
cers, may be removed by the Judges of the Dis-
trict Courts for incampetency, official nis-
conduet, habltual drunkenness, or other causes
defined by law, upon the ocause therefor being
set forth in writing send the rinding of its
truth by a jury.n :

From the opinion of the Supreme Court in Grimes vs.
Thomes, 104 S.W. 1058, 10] Tex, 36, we quote;

"It 1s contended that right to the office
is seocured by the Constitution and that it can
only be taken away, elther temporarily or per
manently, by removal of the incumbent by the
district judge, for causes set forth in writing
and found by a Jury to be true as prescribed by
section 24.

"It 48 well established by the authorities
that under a constitution like this thers 1s no
power in the Legislature to suthorlize a removal
50 provided for otherwise then in the presoribed
mode, and if a temporary suspension of the of-
ficer, during the pendenocy of valid proccedings
to remove and as sn incident of such procoedings
were ejuivalent to a removal, the argument would
be complete, Ve thus state ths character of the
suspension as temporary and inclidental to the
trial of a legal and valid proceeding to remove
because that 1s all thet exists in this case,
as well as for the reason that we do not doubt
that there might be attempts at suspensions as
well a3 at removals that would violate the Con-
stitution."
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In State ex rel,. Hale vs, O'Mears, County Judge
et al, 74 S.W. (2) 146, action was to remove a county Judge
and the four sounty oommissioners of Dimmit County, The
trial was to & Jury bdbut the court inastructed a verdiot for
the defendants, Prom the opinion of Judge Smith of the San
Antonio Court of Civil Apreals we quote;

*In his first, second, third, and fourth
propositions relator oontends thnt under the
constitutional provision here invoked a Jury
alone can pass upon the issue of whether an
official is guilty or innocent of improper aots
charged against him in a ¢ase of this charac-
ter, and that therefore tho trial Judge erred
in directing a verdiot for appellees, The prop-
osition 1s correct, in a genorel sense, in that
no officlal may be removed from office for acts
of incompetency or misconduct unless and until
he has been found guilty of such aots, by a
Jury of his peers; a district judge has no
poweyr to remove an offioial in the absence of
such Jury findinq,.”

A defendant in a felony case does not have the une
gualified right to waive a jury. !e can do Bo in cusez less
than capital with the consent and approval of the distriot
uttorney and distriet judge, Vhere such consent aand appro=-
val is given and as a consequence thersof no conviction by
a petit jury is had, we are constrasined to hold that .rticle
5¢68 does not apply. oOur opinion follows that the trustoe
in guestion wrs not removed by this conviction and continues
to hold his office., Our Opinlon ¥o. 0-15Z21 is limited so-
cordingly.
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