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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable G. A. Yalters
County Attorney
San Sabe County
San Saba, Texas

Dear 5ir: Opinion Hoaﬁé;gggi
) Re: (1) Proper-steps to

eatadlish ineligibili
candidate for i
of county attornsy; )

We have :pr Teply ¥y

requesting the opinion’of -
lng matter: ' K\\
, "There wers two oandidatés for county

attornsy fa the mominatidn at the primary
election held on th 2?th y of July. A
yo was wi license to praoc-
t o aw waaizhahgr tho candidates against
esant ant after having failed
to\poouxo he requisite number of points
undo ations and taken his third
exa.minqt ¢t the time of his candidacy
before tha prlmmry, but the same had not
baen aoton.on/%y the examining ocommittee,
He, antiocipating that he would be sucsessful
on that third examination, made the race and
was nominated over ths present incumbant,
This week brings the information that he
failed again for the third time, I presume
. he will take another examination, and if he
. does I essume that the result wiil be known
" before the November sleotion. '

partment upon the follow-

BT ARSISTANT
WNICATION |§ TO RE CONSTRUED AS A GEFARTMENTAL OPINION UNI-ES.B APPROVES BY THE ATTORNEY GENERAL OR FIRET

[ Yooy



Honorable G. 4. Walters, Page 2

*Unlees prohibited, sither through a
mandamus or injunction, one or‘both proceed-
ings, his name will be ocertified by the com-
mittee and his name will go up on the tioket
at the general eleotion."

",

On the basis of thasas facts you desire to knowt

(1) What steps may be taken to establish
the ineliglbility of the ceandidate for the of-
fice of county attorney;

{(2) If steps may be taken, who is author-
ized to institute the necessary proceedings;

(3) Other questions based upon the assump-
tion that timely stéps will not be teken.

- In Opinion No. 0~-22885 this department held that
under Articles 332 and 2927 of the Revised Civil Statutes,
-1985, one who does not have his license to practice law and
"will not have it at the time of the July primary elsotion
is not entitled to have his name certified as a candidate
for the office of county attorney at such elaction.

Articles 2027, 2928 and 2029 of Vernon's Annotated
Civil Statutes, read:: as follows:

"Art. 2927.

"No person shall be eligible to any State,
county, preoinct or munioipal office in this
State unless he shall be eligidle t¢ hold of-
fice under the Constitution of this State, and
unless he shall have resided Iin this State for
the period of twelve months and six moanths in
the oounty, precinct, or muniocipality, in whioh

g he offers himselfl as a candidate, next preced-
F*° © ing any general or speclal election, and shall
have been an actual bona fide oitizen of seid
county, preocinct, or munieipality for mors than
six montha, No person ineligible to hold offioce
shall ever have his name placed upon the ballot
.+ at any general oxr special election, or at any
o primary election where sandidates are selected
under primary eleotion laws of this State; and
.. . no such ineligible candidate shall ever be voted
i~ upon, hor have votes gounted for him, at any
~ such general, special, or primary eleotion.
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Honorable G. A. Walters, Page 3

offics of county attorney.

"AYt., 2928, \

"Nelther the Seoretary of State, nor any
county Judge of this State, nor any other au-
thority authorized to 1issue certifiocates, shall
issue any certificates of election or appoint-
ment to any person elected or appointed to any
office in this 3tate, who 13 not eligible to
hold such office under the Constitution of this
Gtate and under the above article; and the name
of no ineligible person, under the Constitution
and laws of thlse State, shall be certified by
any party, committee, or any authority authore
ized to have the names of candidates placed
upon the primary ballots ot any primary alec-
tion in this State} and the name of no ineli-

.gible candidate under the Constitution and laws

of this 5tate shall be placed upon the ballot
of any general or special election by any au-
thority whose duty it is to place names of

~candidates updn officlal ballots,

- "Art. 2929.

"The distriot court shall have authority
to issue writs of injunetion 2nd &l) other
neceasary process at the suit of any interest-
ed party, or of any voter, to enforce the pro-
visions of the above two articles ané to pro-
tect thereunder the rights of all parties and
the public; for such purpose, juriadiotion
and authority is conferred upon all district
oourts of this State and all oases filed here-
under shall have first right of procodonce
upon trial end appeal.”™ -

Under the Apticles of the Revised Civil Statutes,
‘above set forth, the candidate msntioned in your letter 1s
‘not entitled to have his name go on the hallot in the gen-
eral election in November as the Deaworatic nominee for the
He should not be voted upon at
that time as suoh nominee, and undex Article 2929 an injunc-
‘tion may izsue from the distriet court to prevent his name
.boing placed before the voters at the gensral election.

- Let us point out here for your guidance that
-whilc ATticle 8283, Vernon's Annotated COivil Statutes, pro-
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videa the remzedy of an information in the natw
quo warranto to be direcoted against ane unlawft
‘truding upon or assuming the duties of an of £i¢
which he is not entitled, that remedy is not a
gntil the one agsainst whom the writ is to be 4!
has agtually intruded into and unlawfully hold:
fice, As stated in Callaghan v. Todbin, 40 T. ¢
90 8. W. (24) 328, writ refused,

“There is nothing in that statute
that would protect the insumbent of an
office from one who threatened to remove
him from the same and to take possession
of the property appertaining to the of-
fice., That statuts gives a remedy agains

- & person who has already usurped, intrude
into, and unlawfully holds an office, as
the very designation ¢f the proceeding
¢learly implies. It is & prooeeding by
quo warranto, to bde used agsainst one in
possession of an office, and capnot be
used by an incumbent to proteoct hiz froa
attempted usurpation of his office.”

See also Nilllanl v. Castleman, 112
u? 3. w. 365.

You have been advised that an injunc
sue to prevent the nams of an ineligible candi
appearing upon the ballot at the general esleoct
ember as the Democratic nominee for the office
goncern ourselves with the question of who is
to inatftute the necessary proceedings.

Although Articlae 2929 providou in he
that “any interested party, or any voter®™ may
injunotion there provided for, the cese of All
de0ided by the Coumission of Appeals in 1928,
9 8., W, (24a) 781, conatrues the statute diffe:x

In that oase one Braly, the plaintil
a third man were candidates for the office of
torney. At the eleotion it appeared that Bral
the highest number of votes oast and the plair
seoond largest number, Braly, however, was ir
der Artiole 2937 to be a candidate for the ofi
triet attorney, and the plaintiff, the second
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instituted the necessary steps, as a voter, to prooure

an injunction under Article 2929 to prevent the name of
Braly from appearing upon the ballot at the gesneral elec-.
" tion and to prevent his certificetion as the Democratio

: ndmin:e for the office of diastrict attorney. The Court
stated:

"The petition therefore faila 8
that the plaintiff has a legal right, dis-
tinet from the general publio of which he
is « member, which will be affected by the
certirication of Braly as the Demoeratie
nonminee for distriet attorney, or dy the
printing of his name, as such, on the of-
floial ballot at the general election in
Roveamber. The plaintiff, as an individual,
is8 not shown to have a justiclable interest
in the matter. He therefore is not entitled
to maintain this suit unless authorized to
do so under that provision of artiole 2029
of the statutes now to be noticed, A por-

" tion of that article provides in effeot that
the distriot court shall have suthority to
issue writs of injunction at the suit of ‘any
voter,' to restrain the placing of the name
of an ineligible candidate upon the official
ballot at any general or spscial election.

Upnder the facte of this case, and thou .
ra 8 1ine é a8 YT e certi-
floation o 8 name a8 the Demooratic nom- '
inee, and t plao f O 8 name on al-
LOL a e ganersl eled jon, are matters of
publlo concern exclusively. such being the
'caBe, any sult in respsot of those matters
must be prosecuted DY the state, EfapIaa Y.
State, IEE Tex. 61, 515 §. W. 8639, Whatever
be the tras import of the atatutory provision.
Just referred to, that provision cannot have
effect to invesat the plaintiff, simply be-
oause he is a voter, with the authority to
asintaln this suit., The Constitution does
not permit this to be done. It is #ald in
the oasse Jjust cited that: ' .

20 aad

“1It is necessary for the state to be
a party where the action is for the benefit
of ths publio at large, though growing out
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of a party primary eleotion. The statute

cannot ¢onfer a right upon private individ-
uals to a0t for all where it 1s, shown they
have no interest different rrom all others.!

"The Constitution provides that the
county attorney shall represent the atate
in all cuses in the dlstriot court. By
other constitutional provisionse the Legis-
lature is suthorized to impose that duty
on the Attorney Censral, and, in presorided
¢ircumatances, upon the distriet attorney.

~ Ses State Constitution, art &, # 21; art.
4, 8 22, These constitutionsl provisions
mark the lixmits of leglalstive authority
to preseribe who shall reprasent the state
and control its interesats in a lawsult in
the district court. The lLegislature is
iapliedly restrained from oconferring such
duty and responsidility on the individual
citizen. Maud v. Terrell, 109 Tex. 97, 200
—— _ 8. W. 376. The plaintiff therefora has no
authority to maintein this sult, ag a votor,
independently of a public official who is
properly clothed with that authority.”
{Underscoring ours)

e may therefore conolude that any suit provided
for by Article 2929 must be prosescuted dy the State.

Gection 21 of sirticle 5 of the constitution of
Texas, reads, in part, as follows:

"4 * *, The county attorney shall
represent the State in all cases in the
bDistriet 2and inferior courts in their Teapeg-
tive countiea; * * *.”

In iaud, County Tax Colleotor, v. Terrsll, State
Comptroller, 109 Tex. $7, 200 S. ¥. 378, the Court stated:

w+ + %, That instrumsnt, by Leotion
21 of Article 5, lodges with the county
attorneys the duty of representing the
ttates in all cases in the district and
inferior courts, with the right in the
o Legislature to regulsts by law the respao-
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tive duties of distriet and county ettorneys

whare a county 1s inoluded in a‘distriot having

a distriot attorney; and by Seotion 22 of Ar-

tiecle 4 that duty as to suits and pleas in the

Suprome Court 1s oconfided to the aAttorney Ven-

.ral. »n N “ﬂ _

”
L]

839; Dioklon v Gtriokl&nd, ll4 Tex

It 1s the oplnion of this department azd yourare
respeotfully advised that you in your offiocial capacity as
oounty attorney are authorized to represent the State in a
sult for an injunction under Article 2929 of the Revised
Civil Statutes, 1925, to prevent the name of an ineligibdle
candidate for the office of county attorney in yowr county
from being pluced upon ths ballot, voted upon, or certifled
‘@8 the Demogratic nominee for the crtioo at the general elec-~
tion in November.

Each of the other guestions you haeve presented
for our consideration are based upon hypothetical situations
which may never arise, and in view of the foregoing advising
that the remedy of injunction is available now, thelr answer
is rendered unnedessary.

Very truly yours

APPROVED AUG 22, 1940 ATTORNEY GERIRAL.CF TEXAS

A "’WKLVL&\ 0. s

FTRAT ASSISTANT
TG0 NnY GENERAL ames D, Smullen

Assistant
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