)

=
i
%,

T ATTORRNEY GENEIRRAL
OF "TEXAS

GERALD C. MANN AUSTIN 11, TEXAS
\

Honorable G. A. Walters
County Attorney

San ‘Saba County
Sansabk, Texas

Dear Sirs Opinion Npe O0=2632=A
) Res Demogratioc nominse for offioce
of county attornsy-=ineligibdble
candidate receiving majority of
votes ocaste

This will soknowledge receipt of your letter of Auguat 23, 1940, request-
ing s supplement to Opinion No, 0-2632 with respeot to whether or not the pres-
ent incumbent should be certified as the Demooratic nominee for the office of
‘County Attorney.

The faots are that two men were ocandidates for the Democratic nomination
for the office of county attorney. An ineligible candidate received a majority
of the votes oast and the inocumbent received the second largest number.

In Allen vs, Fisher, 118 Tex. 38, 9 S.W. (2d} 731, threo men including
the incumbent were candidates for the office of dis$¥riof attorney. The candiw
date receiving the largest mumber of votes was ineligiltile for the office and the
second high msn, the inocumbent, deemed himself the nomines. However the court
saids

"Under the provisioms of Artiocle 3102 of the ststutes, no cundidate for ths
office of district attorney is entitled %o have his name go on the offfcial
tallot at the general election in November, as the nominee of the Democratis
party, unless, in the primeary election held by that party, he receives a
majority of the votes cast for all the candidates for said nominations The
allegations of the plaintiff's petition show that the plainbtiff, as oandidate
for the nomination for distriot attorney, did not receive such & majority in
either the July or the August primary election. Regardless, therefore, of
whether Braly is eligible or not, the plaintiff cannot be declared ths Demo-
oratic nominee for that office. For, notwithstanding a candidate be ineligi-
ble to the office he seeks, and thereby disquaslified to be nominated therefor,
and is known by the voters to be so, the votes cast for hii iust be takexm into
account in determining whether or not his opponent has received = ma;ority of

the votes ocaste MoCrary on Elections (4th Ed.) & 3303 20 C.Jo ps 20
authorities cited in footnote 43.%
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It is clear that under the case of Allen vs, Fisher, supra, votes
ocast for an ineligible candideate muet be considered in determining whether
or not an eligible one has received a majority. You are therefore respsci-
fully advised that it is the opinion of this department that under the
faocts given in your letter the present incumbent is not the Demooratioc
nominee for the office of county sattorney.

For your information the correct citation for the case of Callaghan
vs. Tobin, is 40 Tex. Cive Appe 441, 90 S.W, 328, For your further inform=-
ation in Opinion No. 0=-2632 we cited a previous opinion by this department,
Noo 2285 This opinion request was withdrawn prior to the issuance of the

opinions Opinion Noo 0-2632 will supplant No, 0-2285 as authority for the
holding therein.

Very truly yours

ATTORNEY GENERAL OF TEXAS

By /s/ Jemes Do Smullen

Janes D. Smullen

AFFROVED AUG 31, 1940 Assistant
/s/ GROVER SELLERS
FIRST ASSISTANT , APPROVED

ATTORNEY GENERAL Opinion Committee

By BWE
JDS3dbsegw - Chairman



