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ticnorable Janmes ¥, Strawn
tounty Asttorney
x§llaoy County
Faynondville, Toxes
Dear Sir: Opinion YXo. 0-2646

Ret Upnder the raot.

wine? Vhat type of
should be lgsned in
cinot in cez2e it is

any type of sloo=~
holic\beyberaoges ~ay be 80ld?

opinfon of this : thd questlons sst out above
is s follows: '

"In wonnectiqn with/my question to you, whioh
umbered Ueb {(Wi1liem J. Fananing), I
e for You to answer this question:
sl statua of a pollitical subdivie

not contelin alcohol in excess of
cent, and the county is wet as to
fourteen (¥45) ver ‘aent beer ond wine?' In the
politicel subdivision, & precinetr, tha voters, un-
day the loeal ontlon law that existed prior to 1637,
voted 'for prohibiting the sale of all liquors,
ezcept vinous and ralt liquors that do not contain
eleohol in excess of four (456) per gent by wei~ht
Thiz elegficn natyurclily had tho f § Of proaluite
ing ell liguors higuaer tuan four A 3 rer ccal ree
gardless of the conditlon of the county,
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gonorable James W, Strawn, Page 2

- unable to rind eny authority on this question,

but it scemd to me that it.would be legal to sell
beer and wine up to four (4%) per cent in the pre=
olnot., 7You will notice froi nmy original question
that the county voted dry ez to four {47) per cent
boer, but later voted wet as to fourteen {(14%)
beor and wine. The prreeinot in question has never
voted dry on elther four (4%) per cent beer or
fourtoen (14%) per cent beer and wine,

*T axn of the opinion that it 1= legal to sell
beer and wine up to four (L) per cent in the pre-
cinot, Yhat type of license should be issued in
gald preclnot 1n oase you find that eny type of
a)looholio beverage nay be sold?n

In the above quoted letter you refer us to a let
tsr previously vubritten by you to this departrment which lete
tor was dated Tebruary 27, 1942, and contsined inguiries
vhich were answered in this department's opinion lo. O0=4466,
Xt 1e necessary to consider both of these lcttars together
ia order to answer the questions conteined in the adbove
quoted letter, snd sinoce neither of your letters reveals
the statue of the county or of the precinat prlor to the
eleotion that resulted in the legelization of the ssle of
vinous &nd mslt liquors that do not oontsin alcohol in ex-
cens of four percent (4%) by weight, it would neem to be
8150 necessary to indulge the presumption that the munty
¢ontalning the precinot was either wot et the tims of the
aloption of the prehibition amendment to the Constitution
in 1919 or had sinee the sdoption of the Constitutional
erendment permitting locel option, and before the election
v2s held in:thie precinet voted wet to some extcnt permits
ted by law becsuse unless the county itselfl was wet, e polie
tioel subdivision thereof could not logally vote to permit
the sale of any type of sloohollio beverags.

Peginning then with the presumption of the vanlid-
Ity of the f£irst election in the precinet, we now discuss
Four quections in a serieq of purbered stops in sccordence
»ith the varying condition of the county end precinct as
t0 the ssle of mlcoholic beverapges as desoridbed in both of
Jour leotters,
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Zonorable Jemes VW, Ctrawn, Page 3

_ 1, "In the politicel subdivislon, a precinet,
the voters, under the locel 0ppion law that existed prior
to 1937, voted 'for prohidbiting the sale of all licuors,
exoept vinous and relt liquors thet ¢o not contain aloohol

{p excoss of four (4)) per cent by weight'." (From your
lctter of ltereh 13, 1942.)

This eleotion obviously had the effect of permit-
ting the sele of slcohollo beverages contalning not more
than four percent (4%) of alcohol by weight and of »rohibite
{ng the sale of any alcoholic beverages oontaining a per-
centare of alcohol greater than this amount. This 48 so

cleer that no clitation of suthorities are necessary on this
point. . . - L . :

- -

R "In'1937 dll albohoiic baverages'woré probitlte-
ed in the county". (From your letier of February 27, 1942.)

Thie election ené the vote of the asople of the
entire county agalinst the sale of all elcoholic beverages
had the effect of prehibiting the sale of any aleoholic
beverapge regardlegs of the slcoholiec content in the precinet
in question end such prohibition would continue so long es
the county &s a whole reneined dry and until) the people of
the vhole county, that is the seme politlcal entlity held en
eloeotion and voted in favor of the sale of alocoholic beverw
egea Lo Borme extent permitied by law, In support of this
rule of law we clte Jaokson v, Ctate, 118 S, W. (2) 313,

vherein it was held by the Court of Criminal Appeeals of
Texas that! - o . ,

“Intoxicatlng‘liqubrs once having been voted
out by voters of a political subdivision of s
county oan only be voted back by a majority vote

of identical territory that had voted such liquors
dut,” ' '

and qdoting from this case in the langusge of Judge Oraves
%10 wrote the opinion, ve findy -

"The county ray force prohidbition by vote
over precincts wkhich are not in fevor of it, and
50 may & precinot over clties, towns, or sub-
divisions thercof thet may not bs in favor of
i1t, but cannot force, by vote, repeal of it in
eny town, city or subdivislon thereof."
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Honorable Jeames Y, Strawn, Page 4

In the ebove quoted passapge Judépe GSreves wes hirmself quoting
from an earliar orinion of Judge Hurt in the cese of Asron v.
cgate, 29 9, ¥, 267, but Judge Greves made it olear that he
adopted suoch lenpguage and the rule there stated end nede 1t
the opinlion of the court ln Jaokson v. Stezte, supra. To the
gane effect 18 the opinion of Judre Dovidson in the omse of
Ix parte Pollard, 103 S, W, 878, and the Court of Civil Ap~
peals case of Powell v. Smith, 90 8, %W, (2) 91;2. in which it

wag held:

"ffhere looal option was amdopted in any glven
iocality, by the majority of the voters thereof,
1% will rcmein in force until the qualified voters
of such particular sudbdivision declds otherwise
in en eleetion hald for that purpose.”

Thus we see thet the rule emerges which is now clearly the
gattled law of this “tate, that while & pollitical sutdiviw
sion of a county may be and remain dry even though the county
as & whole votes wet in mny of the dogrees perritted by law,
puch political subdivision of the ecunty may not bs or re-

main wet when the county as & vhole votes dry under local
option,

Continuing with our analysis of the history of the
various steges of wetness and dryness throusgh whleh your coune
ty has pagsed &8 dsscrlboed by your letter we find!

3. "In 1938 four (4%) per cent beer was logalized

within the county; later an election ¢o legelize all alcohollo

beverages fziled to cerry; in 1939 four (4%) ver cent beex

ves legelized in the county.® (From your letter of Fodbruary
27, 1942.]1

"he question presented in thia paragruph is 444
the preocinet in question beoome wet as to four percent (4%)
elcoholic beverages when the county em a whole voted wet in
1939 ez to four percent (49) amleocholic bevereres? Under the
rule leid dovm in the ebove clted caszes we think that such
precinct 4414 become wet as to four percent (A3} aleoholie
bevererzes when the county 2% a vhole vosed vwel as to cuch
bc\e“acﬁa. The rule hereinshove quoted meana thet the voiers
of a whole eounty conpot enmlerse or ald to the wet ststus of
& peliticel oubdivizsion of such county though thoy mey take
away or overrule its vt status, It is our Oninion, there-
fore, that the precinet would return to the status voted by

o
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the people for that particular precinot at the laast elsotion
neld in the precinet for thet purpose. The lsat election
beld in such preoinct havin; resulted in vhe legalization

of four percent (4%) slcoholle beverages snd having in the
meantime gone dry dby & vote of the whole county, the »re-
einct would return to e status pernitiing the sale or four
percent (47) alecoaclic beveraper vhen the county aes a whols,

st s subaequent election, voted to permit the sale of four
percent (47) elcoholic beverages,

L. "In 1941 four (4%%) per cent teer was prohibite
ed in the county."” (¥From your letior of February 27, 1942.)

Xow the precinet would again become dry under the
rule of law set out, cited end dlscussed adove,

5. “In 1942 the sale of fourtesn (147} per cent
beer and wine was legalized.” (Tron your letter of Pebru~
ery 27, 1942,) ". . . The presinet in ocveztion hes never
voted 4ry on either four (4%) per cont beer or fourteen {14%)
per cent beer and wine." (From your letter of larech 13, 1942,)

We huve now reached the present state in which we

£ind that the county 1s wet as to fourteen vercent (144) besr
and wine} what then is the —-resen’ stotus of the nrecinet in
queaticn?

“Je think that sald precinet is wet only as to slco-

bolio Veverages contalning nct more than four percent (45)
of aloohol by weight.

Under the state of faots glven to us by you thias
precinet votoed to be dry as to all eleohollie bevernzes except
those conteining nore then four percent (457) by weight and
no other eleotion elther way has ever been held in such pree~
¢lnet sinoce that tims. DIy this election it became wet as to
four percent (4%} alcooholic beversges znd it became dry &s to
ell slcoholio beverages contalning riore than four percent {4%)
of aleohol., Clearly, unéer the rules enunclated horeimshove,
{f 4t hed been wholly dry by & vote of the peonle of the pree~
einot, 41t would have remeined dry throuchout sll these vissie
‘uées of county electlons, Jrckson v. “tate, supra, Aaron v.
tate, supra, Tx perte Pollaxd, 6upra, Towell v. Tuith, eupra,
“td Fouchins v. Fleinos, 110 7.

2 (2) 549, The eounty could
ttanie {ts wet status in fazvor ¢f & dry ore, but the county

“ould not ochanpge its dry status in favor of & wet ona.

“ueh preeinet was end ig cry as to all liauorz in exeess

“f towr percent {L7) of elcchol. Tuch oroeinct now remains
“¥7 &8 to all aleoholic beverages containing rore than four
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percent {4%) slcohol by weight, Its wst atstus s not en-
lerged or edded to by resson of the fact that the oounty is
wet in & greater degree than i3 the preecinet, and such status

nay not be enlarged except by vote of the people of that par-
tioular predinct in an election held for that purpose.

In acgordance with the above holding you ere ade
vised in snswer to your firast question that it 1a legal to
sel)l alcoholic bevereges containing not more than four ver-
oent {4%}) by weight in such precinet. In answer to your
second question you ere advired that the type of license
to be issued in such precinct should be "Retall Deslers One
premise License", irticle 667-3, “eotion 4 (b), Vernon's
Aonoteted Penzl Code, In gnswering this leset queetion we
are assuxing that In your question about the typs of license

you meent the type of license required for an ordinary re-
teil Gealer in such slooholio beverages.

Very truly yours
ATTORNEY CENXRAL OF TLXAS

) 5 7 - J’—
By////// /Qf‘5ﬁ§§;22;
' Robert ¥. Cherr
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