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He: IEffect of Aivorce on appli-
cation or nepotism statute.

we are in receipt of your roquast for our oiinien
regarding the effect of divorcs in applying the nopet
statutes, A portion of your attor rollowts -

"A man and his,ﬁirefého had pne child were
divorced., The wife has ‘applied for & position
in one of the pudlic 3 hooiﬂ q;zthia county,
and & brother of the VOreodfhusband is a mea~
ber of the school 3oard

%6 wﬁuld 1lke to havu an opinion from your
department as to vhethar or not this would pre-
vent employment of the divorced wife as a teach-
er becausé of the Nepotisny Lasws of Texaes., We
haye found an opinion-in 130 8., W. (24} 379,

1oh‘holds that deeth of the husband where thsre
ohild does not aaVer the releationship, but
V 1 our opinicn there’is a vast distinction be-
, tween the Btatus where it is caused by divoree,
\\ benause of the faot that in case of death the
wife would still inherit from the husband under the
iaub of Texas &nd would bs his heir, whereas, where
they were divoreed before his desth she would not.
Alﬁn death 13 an involuntary separation and the
teeling.betwnen the parties of both families would
continue as though they were living tofcther,
whereas divoraee is a voluntary separation and this
feeling of Xinship would not odontinue,"™

/
Article 432 of the Fenal Code reads as follows:
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Bon., Holvey Williams, page B,

"No officer of this Btate or any offiocer
of any distriet, oounty, eity, precinct, school
distriot, or other munisipal subdivision of this
State, or any officer or member of any State,
district, ocounty, city, school district or other
municipal board, or judge of any court, created
by or under autbority of any general or special
lsw of this State, or any member of the legisla~
ture, shall appoint, or vote for, or confirm the
appointmont to any office, position, clerkship,
employment or duty, of any person related within
the second degree by affinity or within the third
degres by aonsanguinity to the person so appoint-
ing or so voting, or to any other member of any
such board, the Leglslature, or court of which
such person so appointing or votling may be a mem-
ber, when the salary, fess or compensation of such
appointes 18 to be paid for, directly or indireoct-
ly, out of or from public funds or fees of offioce
of any kind or sharaoter whatsoever.m

It i8 clear, from reading the above article, that
a teacher may not be employed by a school distriet if re-
lated to a member of the sthool board within the second de-
gres bY affinity or the third degree by conBanguinity.

The method of computing the degree of consenguin-
ity is set out in the case of Tyler Tap Rellroad Company and
pouglass v. Qverton, } Tex, Ct. of ipp. 268, wherein the
sourt stated;

nIn eomputing the degree of lineal consanguin-
ity existing between two persons, every generation
in the direot courss of relationship between the
two parties makes a degree, and the rule is the
same by the 6ivil and comwon law, The mode of com-
puting degrees of collateral oconsanguinity at the
common and by the canon law is to dizcover the
common angestor, to begin with him to reckon dowa-
wards, and the degree the two persons, or the meare
remote of them is distant from the ancestor, is
the degree of kindred subsisting between them.
For instance, two brothers are related to each
other in the first degree because from thes father
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Hon, Holvey Williams, page 3.

each aone of them 1s one degree., 4n uancle and
nephew are related to each other in the seoond
degree, because the nephew is two degrees dis-
tant from the common ancestor, and the uncle is
extended to the remotest dsgree of c¢ollateral
relationship.v

Degrees of arffinity are computed in the same
manner as those of consanguinity. That is to say, the
relation of the wife stands at the same degree of uffin-
ity to her husband's bpother as the husband and his
brother are related by consanguinity. Zelly v. Neely, 12
ATk, 657, 586 Am, Deo, 288; £ C., J. 379} 2 C.J.8. 998;

State v, Hooper, 14C Kan. 481, 37 r, (%a) 32,

It i1s vwell settled in Texas that upen a similsr
fact aituation as outlined by you, where the marital re-
lationship is dissclved by daath of a2 spouse, thoe relaticn-
ship by affinity continues,” If the marriage fias resulted
in issue who are still 1iving. "§%r1ngfbi§oﬁ“+. State, 42
Tex, o¥. H. 588, Sl ©.W, 712{ Lewis v, O'Hair (Civ. ADP.)
130 S.W., (28) 379; Page v. gtate, (Tex. Cr.) 22 Tex. App.
$61, If there were no children such relationship 1s term-
insted, Lewig v. 0'Hair, supra; our Opinions No. 0-1287,
approved aug. 19, 19393 C-£383, spproved June 11, 1940.

We have been unable to find any oourt decision
for use as a precedent in determining the answer to your
question, where the dissolution of marriage is effected by
divorce rathey then by death, The gquestion for our deter-
mination 1s, conceding That the ralationshiz by arfinity
continues after the dissolution of the marriage by death,
does thé same rule necessarily follow where the marriage
relationship is extinguished by divoree’

a8 pointed out by you, the laws of descent and
distribution in this stute give the surviving spouse and
the children of the decessed & common interest in the es-
tate of the latter, OGuch is not the oase by a divorcee,
property rights being adjudicated or agreed upon incidental
to the decree, zach party is divested of any interest in
the others property.
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You also suggest a distinction that death is en
involuntary separation, whereae divoree is voluntary.
You say that in the event of desath of one spouse the feeal-
ing between the partiaes of both families would continue es
though they were living together, whersas in divorge the
same feeling would not continue, we think your statement
generally true, but not without exceptlion.

No one would contend that a divorce, however ef-
fective in dissolving the marriage and releasing the mutual
rights and obligatione of the parties as between themselves,
would or could change the parental status of either party
with respect to a ochild of suoh marriasge. Ve cannot agree
thet the tle of filial responsibility would be any less
binding in the one case than in the other, The nepotism
law was enacted upon the theory that publiec polioy demands
that there be no official favoritism shown by those in au-
thority to their kith and kin, The statuts should be con-
strued in the light of its purpose, We think the Courts
of Texus would follow the reasoning of ths cases cited here-
in where death permsnently ended the marital status, It is
therefore our opinion that so long &8 there 1s living issue,
the school board could not legally employ the divorced wife
of a brother of ocne of its members.

YOurs;iary truly
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