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Tescribdbe,!

the term 15 used
¢t shall consist of seven G
consecutixe calendar days ending at 7%

"Is the regulaticn cuoted 2 valid cne
undsr the Constlitution of Texas?"

After carefully consldering the sbove letter, we
¢zneluded that the only constitutional question involved
thereln is whether the lLeglslature can valldly authorize
the Texa:z Unemployment Coripensation Commission to define
" eek" sz 1s authorized in Article 5221b-17(p), supra,

NO COMMUNICATION 18 TO SE CONSTRUED AS A DEPARATMENTAL OFINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSIOTANT
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The definition of "week" becomes important in
deternining 1f and when ean employer becomes an employer
subject to the provisions of the Unemployment Compensation
Let, same being Article 5221b, Chapter 14 of Title 83,
Vernon's Annotated Civil Statutes. Seotion {£) (1) of.
Article 5221b-17, Vernon's Annotated Civil Statutes, reads
as follows:

n{f) 'Employer' means

"{1} Any enmploying unit wrich for some
portion of a day but not necessarily simulten-
eously, in each of twenty (20) different weeks,
whaether or not such weeks are or were con-
secutive, within either the current or the
preceding calendar year, has or had in employ-
ment eight (8) or more individuals {irrespective
of whether the same individuals are or were
employad in each such day):"

To 1llustrate the voint irvolved, suppose an
employer employs elght psrsons for c¢lghteen calendar weeks,
At the end of the elghteenth weex orie employee 1s dismissed,
At a later dste, but within the same calsndar year, the em=-
ployer employs & porson who works fcr seven days, beginning
emnloyment on Wednasday and terminating employment on the
following Tuesday. Under the provisions of Rule No. 37,
prormlgated by the Commission by virtue of Article 5221b-17(p},
the sevsn days work constitutes employment during parts of two
different weeks rather than one entire week's employment, and,
therefore, the employer is subject to the provisions -of the. ..’
Unemployrient Compensation Act as provided i1n Seoction (f) (1)
of Article 5221b-17, supra, '

.The legielative power of the State 1s vested in
the Legislature by Article 2, Sectioca 1 of the Constitution
of' Texas and same reads &g follows:

"The powers of the Government of the
State of Texas shall be divided into three
distincet departments, each of which shall be
confided to a separaﬁa body of nagistracy,
to wit: Those whioh are Legisletive to one;
those whioh are Executive to antther, and those
which are Judicial to another; end no per=-
son, or collection of peraons, teing of one
of these departments, shall exercise any
powar properly attached to either of the
others, except in the instances hereln ex-
pressly permitted,” : -
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Generally spesking, the Legislature cannot delegate
the power of making laws to any other body. Green v, City
of Amarillo, 244 S, W, 241 (Affirmed 267 S, W, 702). This
doctrine is set forth in 16 Texas Lew Review 20 which reads,
in part, as follows:

"The constitutional provisions which are
held to forbld delegation of pcwer are those
which get up the separation of powers, Govern=-
mental powers are usually divided among the
executive, Judiclal, and legislative dranches.
The separation of powers established by the
Federal Constitution operates ag an implied
limitation; that is, since legislative power
is vested in Congress, the presumption or
implicaetion is that such power may not be given
to one of the other branches. In the Texas
Constitution, however, thils separation of
powers ig not left to implication; 1t 1s
specifically provided that no ons of the three
branches may exvrcise powers properly belong-
ing to the other., The effect of this separasion
0L powers as a limitation on governmental
actlon is felt more forclbly by the legislative
body than by the other branches, becauss it 1is
the policyforming egency of the government
and has been essigned the duty of allocating
the functions of govermment undistributed
by the Constitution.

"A doctrine which has arisen as a sort
of buttress to the separation of powers and
which has assumed a position of primary import-
ance in American conatitutional law 1s that
delegated power may not be redelegated. One
of the earliest and best expressions of the
idea is found in Locke:

*"1The legislative canjot trans-
fer the power of maeking laws to
any other hands for, it belng dhut
a delegated power from the people,
they who have it cannot pass it
over to others,.'"™

Notwithstanding, it has besn a long established
fact that the Leglslature possesses many powers whioh may be



sxercised by it directly or through some othor designated
agency or body. In Burgess v. American Rio Crande lLand
& {rrigation Co., 295 S. W, 649 {(Writ refused), the Court
said;

"The Leglislature cannot delegate its
pocwer to make laws, nor can it clothe any
cther agency of government with Judiclal power
except courts, That fundamental rule, however,
muct have some apparent, though not real,
exceptions., The customs of the ages have
given the Leglslature the power to create
agoncies to carry out the legilslative intent
ané administer detalls in matters conducting
to the prosperity and usefulness which could
not be administered, for obvious reasons, by
the Legislature, To such agencies the Leg-
izlature does not delegate the Hower held by
it alone to enact laws but clothes them with
the powers of adainistration of laws created
by the Legislature. . . ."

The leglslature provided thet the word "'week'! means
such period of seven. (7) consecutive calendar days as the
Cornmission may prescrive.” The Legislature undoubtedly
realized that the Commission, after a long and careful study
of the employnent -sitution in Texas, would be in a better
position to determine what particula: seven consecutive days
would best ccnstitute a "week" tc eflectively carry out the
purposes of the Unexmploynment Compensation Act in Texas,

The Legislature recognized that in certain situations
it might be necessary, in order to prroperly administer the Un-
employment Compensation Laws of Texan, that a "week"™ ghould
constitute gome particular seven consecutive days. Therefore,
this matter was expressly given to tie Commission to decide.
It cannot be sald that the Legislatu:rre did not set a basie
standard or to provide & delfinite policy or rule of actlon
for the Cormmission to follow. Artic.e 5221bv-17(p}, supra,
provides that a wesk must contaln seven days and, further,
that the particular seven days must be consecutlve. The Com=~
mission is given no discretion in tho matter except designa-
ting the particular seven days. The Commission cannot
declare a weck to be six days nor can it declare that a week
shall constitute eight days. Nelther can the Commission
enact a rule to the effect that a week shall constltute
seven perticular days which are not 4n conseocutlve order.
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For the reasons hereln stated, we are of the opinion.
t:at neither Article 5221b-17(p), tupra, glving the Texas
nenplov*ﬂnt Compensation Conmisslon the authority to define
eek,” nor Ragulation No. 37 of the Cozmission wklceh defines
“Teek,“ 1s invalid as bsing an unlawful delegaticn or ex-
erclse of leglislative authority.
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