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having more than cne hundred and rifty {150) scholastics
1s selected by the board of trustees of such distriot.

Such depository, or treasurer must give bond approved by
the board of trustees,

' The common law has always recognirzed the danger
to the pudblic welfare arising when a public orfficial, aot-
ing in his offiocial capacity, makes a contract 1n.uhieh he
18 interested individually. 6 Williston on Contraocts, Sec.
1735. The Texas courts applied this rule at an early date
and declered such contracts to be void. As stated by Jus~

tic;ﬂgipaoomb. in Flanikinvv. Fokes {1855), 15 Tex. s
P s

"A contraot which would give him
(the public officer) an interest in an
official aot to be done by him would dhe
rogugnant to lzw and asound morality.
* "

This common law rule as it affects certain officers
and certain types of oontracts has been enacted inte a penal
statute; Article 373, Penal Oode of Texas, whish reads:

*1If any officer of any county, or of
any city or town shall becoms in any man-
ner pecuniarily interested in any aontracts
made by such county, ¢isy or town, through
ite agents, or otherwise, for the oconstruo-
tion or repair of any bridgo, rosd, street,
&lley or house, or any other work undere '
taken by sush ¢ounty, oity or town, or shall
bacome interested in any bid or proposal for
such work or in the purchase ox sale of any-
thing made for or on agoount of such county,
city or town, or who shall contract for or
receive any money or property, or the repre-~
sentative of either, or any emolument or
advantage whatsoever in consideration of such
bld, proposal, contract, purchase or sale, he
shall be fined not less then rifty nor more
than five hundred dollaras.™

Thik statute has been sonsoientiously enforged by
the courts, Meyers v. Walker, 276 5. W, 3056; City of Edine
burg v. Ellls, 59 S. w. (24) 5‘. In the latter case, Judge



254

Honorable Albert J. Hutson, Fage 3

Sharp, spsaking for the Commission of Appeals, declared:

*The rule prohibiting pudblic officers
from being interested in public sontracts
should be scrupulously enforced."

We belleve, howsver, that the situation outlined
in your letter does not coms within the purview of Artiele
373, supra. It 1s true that trustees of school d4istriots
have been held to be county officers within the
of c¢ivil statutes, Scherz v. Telfer, 74 S. W. (2&) 387;
Hendricks v. State, 49 5. W. 705; Fowler v. Thomas 275,

S. We 253; wWalker v. Walker, B4l 8. W, 524, But the Texas
Court of Criminal Appeals has refused %o adopt ao 1li¥eral
a construotion in oconatr ‘a penal statute, In Hall v.
State, 80 Tex. Crim. Rep. 109, 188 3. W. 1002 that court
held that e& treasurer of an independent sochool 4district
was not included within the term "any county treasurexr™

as found in Artiocles 1580 of the Revised Criminal Statutes
of 1911l. See our Opinion No. O=1589, copy of which is en-
glogsed herewith, :

It is likewlise to be noticed that Axrticle 373
éces not refer to all typea of contraots in whigh the pub-
1lic offiocer may be interested, but is limited to "any con-
tracts * * * for the construction or repair or_an! dridge,
road street, alley or house, or any other work * * * or
any b14 or propcsal for such work or in the purohase or
sale of anything * * *,* A oontract with a ' to act as
depository is not such a oontract as described in this stat-
ute, Applying the rule that pensl statutes mmst he striot-
ly oonatrued, we are of the cpinion that Article 373 of the
. Paaal Code is not applicadle to the situation here under
consideration, :

. The converse of the question asked by you was con-~
sidered by thls department in oonference opinion No, 2785,
dated September 16, 1926, appearing at page 127 of the Attor~
ney General's publiahsd report for 1988-1930, We quote this
opinion in full:

"Honorable J3.M.N, Marrs, State Superintendent
of Public Instructiem, Austin, Texas,

"Dear Sir: This will acknowledge Teoeipt
of your lstter of September lOth, addressed to
the Attorney Genersl. By this favor, you ask
the opinion o7 the departmant as to whether a
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stookholder or éirector of a oorporation
serving as depository or troasurer of an
independent school Adistrioet would be eli~-
cible for appointment and qualification
as trustee of szid school dlstrict.

"We a:e of the opinion that the two
positions present such a conflict of interests
as Lo drevent the holding of the two relation-
ships at one and the same time. The trustees
of sn independent school distriet have as part
of thelr duty the task of seeing that the
treasurer or depository properly manages the
fund and moneys ¢f the school diptriet. It
is alsc incumbent upon the trustces to ses \
that thée school funds are properly protecoted
by bonds and that the solvency of the bonds
and alsc the solvency of the institution

- ahould be watohed after to the end that the
rioneys may always be properly protected,
Innunereble instances could be recounted
where the peouniary interests of a stook=-
holdexr in a corporetion would away the trug-
tee to an act of favoritism, at least that
an unbiased and non~interssted trustes wonld
resolve against such depository or treasurer;
without attempting to enumerate these various
objJecticna wa conclude that upon the grounds
of public poliscy the two positions are inoom-
patible and that, therefore, we must answer
your quastion by saying that a stocokholder or
officer of a oorporstion acting as a depository
for an independent sohool distriet would noet
be eligidble for eprolntment or sleotlon us
trustee ol said sohcol dlstriet. A1) prior
opinions ¢of this department to the centrery
Are expresaly cverruled.

Yours very truly
W. Dewey Lawrenoce,
Asalztent Attorney General."

In conolusion, we bag to advise you that in our
opinion {1) the contraot made by the Board of Trustess of
the Trinity Independent Sohool Diatriot designating as de-
pository the bank, three of whose dirsctors ars trustees,
is voidy {2) the trustees are not subjeot to criminal
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prosecution under Artiocle 373 of the Penal Code; (3) wupon
necessary findings of fact by a court or Jury, the trustees
may be removed from office by the prooedure provided by Ar-
ticle S5, Section 24 of the Constitution of Texaa, and Title
100, Reviaed Civil Statutes, 1925.

Yours very truly
ATTORNEY GENERAL OF TEXAS
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vialter R. Koch
Apsistant
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