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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN —— et

ATTORNAY GENERAL . Modifizs Crailon

GERALD C. MANN This Qnizicn ‘

" Beoticn 1B of Articlé 71

e d

Honorables Gesorge 4. Shepperd
Qauptroller of Publis Acecounts
Awstin, Texas

Dear sirl

Wats 1933, 43rd Leg.,
192),

ptter of Ansm 29 I“Q,

We are in reeoipt -
r.quuting the: opinion of thil
may make a refund on o .

reran Q1Vil Statates.
{Aote 1933, 43yd-  based upon taetl

appearing heveir tax
ritle 228,

r;ptaf 5, (rtlols 7117, et lcq.. a.c.a..

1926) as amended, daunsiitutes \th . 48 known ss the Inheritencs
Tax Laws ¢ -c Statd of Uexasy” Exoept in the case of a non-

Telps, owmi no Froperty in this State except
atookg or Bonde A testi® sorporation or assogiation,
paynght ghd geivion of sald tex il prouaed as roncwsa

All taxes rauind under this law by
ny »yeqt gdminintrator or trustes, shall be paid by
hin to\the\tak eglleator of the gsounty whose county sours
hes juriedfotips of the satsts of the desedanty. Upen
suoh paymdut, the collestor shall make dwﬁn&mltyu
thereof and shall delivsy one: 46 She party mak hgﬁmf..
the othaxr he shall sond to the Gomptroller, who s

oharge the oolleotor with the smount thereof and shell
eovntersipn and affix his seal to such receipt and transmit
sam;sto the party malking payment. Aqats 1923, 8nd o. Sey
P .
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Honoreble Jeorge H. Sheppard, pege 2

; ~ "Art. 7142, The collector of taXes of each gounty
/ ehall, on or before the fiftesnth day of each month

transmit to the State Treasurer at sustin, Texas, aii
taxes received before the first day of the month dy him
under the provisions of law relating to the assessmant
and ocollegtion of inheritance taxzes, deduocting therefrom
all lawful disbursenants mmds by him under the law and -
also his coopensation at the rate of One (?1.001 Dollar,
for eash esztate on which he oollested the ritange taxs
Aetﬂ 19%. 2nd Gq 80’ Pc 63; A.O'tl 1933, 451“1 Leg.' p. 581.
Ch. 192, Sea. 8b {Subseo. 17)}. '

- ®*art, 7143. Al)l moneys received by the Staete
Treasurer under this chapter shall be deposited in the
State Tressury to tho oredit of tha Zeneral revenus fund.,
Acts 1923, 20d 0. S., pe 63.%

In $he oxoepted instance nentioned above the Comp-_
troller is directed to value suoh property and: "The sadminfis.
trator, executar or trustee may pay Sald tax when notified of
the amcurt by the Comptroller, direot to suoch officer at
Austin, The Camptroller shali then issue and dsliver proper
receipt thersfor to the State Treasurer who shell keap a
record of such payment end forward receipts to.the trustee."
ATte 7129, R4CeSe 1935,

: Artiocle 7144a, Vernon's Texas Civil Stetutes {(Acta
1933, 43rd Lag., D, 581, Ch., 192) levies an additional ri-
tance tax designed to take advantage of Saction 301, Chapter 27
of the Federal Revenue Aet of 1926, Thils aﬁditionai tax is

based upon the difference between the inhsritancs tax otherwise
due the State under Chapter 5, Title 122, mentioned above, and
eighty (80%) per gent of the total sum of the estate and trans-
rer taxes imposed on such estate by the United States Covernment.
Section & provides for a report to the Jounty Cowt and Qomp-
troller of Public Acccunts showing the values placed on the
estate and the amount of the tax sssessed hy the Federal Govern~
mont, which 18 taken intc consideration {n determining the
additional Texas tax,



T A SO P

Honoradla George R. Shepperd, page S

- Seation 10 providos that if at the tims the Texss -
repart {s due the Faderal texes have baen sssessed and fixed
the valus of the gatate firxed dy the Pederel Government -uni
be stated in the rsport. However, if the Fedaral taxes have
not been ssssssed when suah rcp«;! ia made to the Comptroller,
the person required to make the report is required to notify
the Qoaptroller/of ths valuatiom h{ the Tedaral Government
within thirty (30) deys after receiving notice of the final
aSsesemient, and determinstion of value by the Feleral aithori-
tiess Under Seation 11, the Coxptirollsr is autherised to
valus or revalus the ucécto upon recaipt of the informstion
mentioned in Section 10 and he may adcept the valuation fixed
by the Fedsral Government.

by
) Seotifn 12 resds as followss

“In the event the veluation of any estate is dedreased
under the next preseding sestions, and the amount of the
taxes {8 detsrmined by the State Corptroller to bs less than
sane had previously been caleoulated and determined, and if

— the overpaywsnt of such taxes had been made, then ihc State
Comptrolier-shall refund gaid taxas to the oextent of the
, overpeyment, out of any sudsequant inhoritance tsx ¢ollec~
ticae made by him before same 18 deposited {0 the genaral
revenue fund of the 3State.” : S

Ssoetion 7 providest

*Tue notice, the date for maturing, gamont, interess
and penalties pror{ded for ia this Aot shall govern in every
oase of additionsl texes assessed by virtue harsof, dut the
mathode and msens of colleation and snforcement, dy suit or
otherwise, shall de arned dy the provisions of the inheri-
tanee tax lawa of this fitate." ) '

In the instant csse ths ordinaery Texss Inheritance

Tax was $5,964,30 and the original celculation gr the additional
e i) et Seon o he Totural papsase. s Byt oo

and » oen he oral pa _ ’ _ 0
which taxss were ?34 by the taxpayer September 14, 1 38. We
'Eruum this money was transmitted to the State Treasurer and

eposited in the 3tate Treasury s required by the ferego
statutes, Thereaftar on August 3%, 1939, the taxpaysr f1l

]
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a 0lain with the Commissiomer of Internal Revenue for refund
or the Federal tax because of alleged failures t0 allow certain
legel deduotions, This olaim was granted, at least in pare,

80 a8 %o reduge the amount of the Federal tax whieh in tum
reduced the differenae between the ordinary Texas tax and
sighty (801) per cent of the total amount of Federsl taxes
finally determined end assessed by the Yederal Government

by $1,857,56. A olaim for refund has deen filed with you

for this oveppayment under 3eeticn 12 above quoted,

Besotion 6, Article 8 of the Texas Constitution reads
in part es followsy

"Ho money shall be drawn from the Treasury but in
pursuansce of lzceirio aypropriations made by law] nor shall
any appropristion of famey be made for a longer term than
tWo years, + ¢ " ' -

Ths payment heretofore nade by the taxpayer or any
other meney which has found ite way into the Statse Tressury
may not be withdrawn in the ahsense of a speeifis appropris-

~~  ticns Arte 8, 3eg, 8, Constitutionj Yenlon v, Lockhart,
S8tate Treasurer, 114 8. W, (24) 215; yttorney Ceneralls
Opinion Ho. 0=1044. _

Sl

' Seation 13, however, does not attampt to authorize
the Camptroller to withdraw money from the treasury ao
deposited therein by the Treasurer, but attempts to direoct
the arrest and diversion of other lnharitanos taxes after
their colleotion and befores they have been farwardsd to the
%re;:urer and deposited in the treasury ag othorwise direocted

4 Wa

In MoCombs v. Dallas Oounty {T.0.4. 1940}, 136 3.¥W,.
(24) 973, the Legislaturs had provided that a portion of the
| State ad valoren taxes, when ¢0lledtsd by the eounti tax
collestor, should be delivered to the varlous sounties to de
expended I':y the Jounty cormissioners courts, The @ourt of
ctvixdippoaln applied Article 8, Seotiom 6, and in so doing -~
Statedt : .

"¥e 4o not think the attempted arrest of the money
and 1ts diversion from the State Treasury tc those of the
eounties, as provided in the Aet,”¥an be given the effeot
of ohang{na the nature of the fund, or of exempting the
Agt from the provisions of 3ec. 6 of Art. 8 of the Sonstitu-
tiom "

© 4 mtm - wpaAlinkasn . e ettt
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Henorable Gesorge He Sheppard, pags 5

Ths 3n?remn gourt, in Jallss Qounty v, MoComps,
140 s. ¥, (24} 1109, refuse& a writ of error without reference
to this statezent by the g;urt-or 0ivil Appecls., However, the
Supreme Jourt based its adiion, in holding the aot nnoons%itup
tional, upon the ground that sald sct attempted to rmake an
aprropriation for a longer term than two years in violation

‘of Seostion 8 of artlole B, Nesessarily in applying Artiele 8,

Se¢: 6, the Supreme Court also held that the attempied diver~
sion of the money in question bYefore it reacked ithe T'reasury
could not be used as a means to destroy or eircumvent such
constitutional requiremant, and render unnsoeszary an appropria-
tion in compliance with the terms of the above quoted sonstitue
tionel provision.

It 13 unneccssary to eansider whether the above nen-
tioned provisions of the irheritance tax law are suffioiemt
within themselves to sonstitute a specifia appropriation since
more than two yeers have olapeed einoe their passage and the
appropriation, i1f any, would not now de effestive, Ko appropris-
tion hua bdesn celled to our attention, and after csreful search,’
we have been:muable to find an ﬂailnﬁlc eppropriation out of
vaioh inheri ";&_tax.reruhds'may be made.

The opinions of this Department dirscted t0 you under
date of Jure 19, 1934, aid December 4, 1934, appearing in Letter
Books, Yol, 357, p« 188, and Vol, 359, p. 741, do not axgrtasly :
oconelder or deside the spsolric quastions harsinadove dlssussed,
but 4n eo fer as the same may de 1in sonflict herewith they are
hereby modiried, :

It is our opinion that you may make a Tefund on over-
payzent of inhsritance taxss as provided by seation 12, Articls
7144-a, Vernca's Texas Civil Statutes, only ocut of an available
sppropriation and sincs the lLegislature has made no sppropriation,
it follows that you may not under the faots presented, mske
refund Of the overpaymsnt in question.

Yours very truly

e c:?u' de omlé‘

Assistant
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