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Honorable George H. Sheppard
Coaptroller of Publlic Accountis
hustin, Texas

Poar Siri ' Opinion No. &~265
T Ro; Wheth ertain
machinery insta

ig the canning p

s the properXiy
sestem oy of .
n Can Machinery

q- throﬁsn its general managexr.
11y the State Board of Conirgl
dte on such a contract and that

Cep/of Noveatber 7, 1940, you request
oyr o{tinion «éz‘ vhetkher such machinery 1s now the property
0 Texas isoy System or whether it belongs to the
an Ma lln ry Company, and whsther or not said com-
pqny woul yg/gu orized o remove the property Lfroa tho
% ngifg to the Texas Prison Systexm. . Along with
your letitwr of request you enclose & letter dated Ocuober 29,
1940, fron&f. Ellingson, General Manager of the Texas Prison
Systﬂn. addressed to yoursell, and advising that ths equipument
covercd by the contract can be removed and raturned to ihe
Cameron Can Machilaery Company. e understand him to mean by
this that the machins ry installed under tho contrset is such
that it can be removed and returaed without injury to any of
ths other proporty belonging to ithe Texas Prison Systes, in
Tact r, Ellingson has verbally advised us that such is true.
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."" XIn the case of HSalt Creek 7. P. ¥vs., King Iron
Bridge and Manufacturing Co., 33 Psc. 303, the Surreme
Court Hf Xensas was construing a contract wherein the Salt
Creek {ownship had contracted with the King Iron Bridge and
Manufacturing Conpany for the erection of & bridge along

- the highway of said city. The court held that the contract

was vold because the c¢ity did not have the authority to con-
tract for the erectlion of the bridge. The court 4ild state
as follows, however: '

=~ W

N wk % %, Of conurse, as the bridge was

~ constructed upon the highway with the per-
mission of the authorities, the coupany may
romove the same. As the townshlp refuses to
pay for the bridge, it can have no interest
or right to keep it. &1l the parties acted
withoul any statutory anthority.n

! " In ths vase of Fléyd.County vs. Owego Bridge Co.,
137 8. W. 837, the Court of #ppeals of Kentucky was constru-

ing a contraci entered into botween & county and a bridge
company for the ereotion of threec bridges. The c¢ourt held

" the contracts to be void because ths agents of the county
vho had entered into the contracts were without authority
to make such agreement. The court concluded ag follows:

"However, there Is a rule which is ap-
plicable to this cuse, As was said by the
‘Supreme Court of the United States, in Marsh
ve Fulton County, 10 Wall. 676, 19 L. Bd.
1040, the obligation to do Justice rests
upon all persons, natural and artifiecial;
and if a counbty obtains money or vroperty
of othexrs without authority, the law, in-
dependent of any statute, will compel resti-
tution or compensation. Under tnis rule,
Floyd county will not be peruitied to rye«
taln the bridges and not pay Tor them. Ap-
‘pellant having declined to pay for the dridges,
appellea will be permltted to remove the
bridges and &ll the material which it fure-
nished in their construction. This is the
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~ - only remedy the law affords appellee. City
. of-Bardwell v. Southern Englne & Boiler
?tOI‘x{u, 139 Yyo 222 113 S Lfrc 97’ 20 L ROA.O
1(N.b.) 110; Floyd County v. Allen, 137 Ky.
555, 126 3. W. 124, 27 L. R-ﬂ- (H.8.) 1125,v

'ﬂ, In the cage of Lee vs. Board of Coxmissioners of

' *onroe county, 114 Fed., 744, the county coanissioners had

R
e

entered into four coniracts with the bridge company for the
construction of bridges mcross the streams in the county,
The court held thait the coumissioners were unauthorized to
enter into such contracts and that such contracts were void.
The question before the court was whether or not the bridge
conpany had the right to remeve the bridges and whether or
not such bridges belonged to the county or to sald company.
The court stated the proposition and enswered the same as
follows:

Wphe provisions of the statutes of the
state of Chlo relating to the purchase and
erection of bridgos were not coxnplied with by .
the county coumlssioners before entering into

_ the contracts with the Canton Bridge Company,
and it is conceded by both parties to this
suit that they were lavalid, and no recovery
could bz had upon them, nor upon the warrants
given in payment, for any part of the purchase
price of the brldges ¥R X

"*2’-*.

Lok % 2. Bat while the law affords no

reaedy, equity, although it will not enforce
the contrict or create a contreact between the
parties on account of the acceptance end re-
tention of the property, when the proverty is
in existence, snd in the hands of the defendant,
will pot allow it to retain that to which it
has no title whatever, and prevent the owner
from rec¢lalming it., The case presented by the
bill showis no wmoral turpitude in the transaction,
and, althoush the bridge coapany should huve

" ascertained whether each ste) provided by the _
statutes had been properly taken, the lav glaced
upon the defendant the duty of taking those
steps. It was necessary for it to coaply with
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-avery provision of the statutes in thst behalf

7 before entering invo thess contracts, and it
~rapiesented to the bridge company that it had
.60 complied, apd thus misled ths bridge company
into entering into the agreezent, the carrying
out of .which placed these bridges in the hunds
of ths defendant, The complainant has no rewmedy:
et law, apd to deny him equitable rellef would
be to enforce the contruct on the part of the
‘bridge company, =and $o allow the defendant to
repudiate its part of the same contract, and - J
thereby arpropriate, without compensation, . '
property to which it had no legal or eguitable '
right, It was pald by the federal suprens :
court in the case of Marsh v, Fulton Co., 10 : 8
wWall, 676, 684, 19 L., Ed. 1040, 1043: i

"tThe obligation to do justice rests upon -

— all persons, natural or artificial; and, if a

' county obtains the money or propcrty ol others . ,

vithout authority, the law, independent of any =i
sgatute, will compel restitution or compensa- : r:
tion,!

*Jf there was any fraudulent purposs of
the bridge company, or connivance on its part
at the gotion of the defendant in dlsregarding
the previsions of the statutes, so that the
purpoge Tor which those provisions were enacted
should be thwarted, then nelther th: bdridge
company nor this complainant could cone into a
court of equity and ask eny reliel, s they
could nat come into cecurt with olean hands; .

" and the relief would be denied for that reason,
and not on the doctrine of the public policy
of the stzte, There 1s no public policy rec~
ognized by the courte which allows any person,
natursl oy artificiel, to teke the properiy of
another, and appropriete it to its own usge, and
~ deny to the person who is innocent of fraud the
- right to reclaim it, * ¥ ¥, ‘

- Yo rule of Jjustice requires that the State
~ 8Bhould retain this machinery cnd never pay fox it, 1T
the machinery c¢an be rcmoved without injury to any of -
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the other property belonginw to the State, as we are inforzed
and assule the c¢ase to be, equity and natural Jjustice would
geea to reguire that it be returned, Under such circumstances
to hold otherwise, im effeet, would be to enforce the contract
- as against the Company but to relieve the State of its obliga-
tions under it. <ince the contract was vold, us held in our
opinion No. C-~2595, we do not believe that it can be enforced
- as-agalnst either party, erd im equity the property should be
and may be returncd, 7To that end it is our opinion that the
General Manager of the Texas Prison Sysien may pernit agents
of the company to enter the preﬂises and toke its property,
injury oxr damasgze to any pronertj ol the State to be strictly
guarded aga;nst.

Yburs very truly
~ ATTORNEY GENZKAL OF TEKAS g

Ll 08"

Glenn R. Lewls
Assistant_
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