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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN

Honoredble Enory N. Spencer
County Attorney

Aransas County /
Rockport, Texss \
Doay Sir; Opinios No. O ‘
Re; Pees of o ~ Sheniffs -
Expenses of offic \KK;“
‘ compensa
Your requast for ¢p on the folloving ques-

tions:

*1. Wheore a ¢
& fes basis falls or refuses to meke the monthly
quired by Article
Peoperly. et sorn. SEbisiaL
operly. a such offic 8
g g}dﬁ reject oOr dise
by him under the hesding
his annual fes report
thus mmiking him subject

'
2. Where a sheriff is cocxpensatsed by the

per @ basis for feeding prisoners,
to include the eoat to him for

ch prisoners in the monthly svorn state-
4 by Artiole 3899, and if so, should

the Commissioners' Court withhold the
io salary paid the sheriff until such time
as the sheriff files with the Court itemired state-
ments of hies expenses s0 that the Court may propcr-
1y audit the same?"

has been received and odrefully considered by this department.

Wo underatand from your letter that the officers of
your county are compensated on & fee basis.

. . 1 ASEISTANT
4«0 COMMUNIGATION 1§ TC 8E CONSTRUED AS A NEFARTHENTAL OFINION UNLESS ATFAGVEN @Y THE ATTORNEY GENERAL OR FIRST A8
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~ Article 3899, Vernen's Annotsted Texas Oivil Sta-
tutes, reads in part as followss

"(a) At the close of sach month of his tenure
of office each officer named herein who is compen-
sited on a2 fee Dasis shall make as part of the ye-
port now reguired by lav, aa itemised and svorn
statement of all the actusl and nscessary expenses
insurred by him in the comnduot of his office, such
as stationery, stamps, telephone, premiums on offi-
oials' bonds, including the cost of surety bonds for
his Deputies, premium on fire, burglary, theft,
robbery insurance protecting publio funds, traveling
expenses and other necessary éxpenses, The Commis-
sioners' Court of the county of the 3horiff's resi-
dence mAy, upon the written and avorn application of
the Sheriff stating the nscesaity therefor, purchase
equipment for a bureau of oriminal identification
such as cameras, finger print cards, iniks, chemcals,
microscopes, radic and laboratory equipment, filing
cardn, filing cabinets, tear gas and other equipment
in keeping with the system in use by the Department
of Public Safety of this State or the United States
Department of Justice and/or Bureau of Criminal
Identification. If such expenses be inocuwrred in con-
nection vith any particular case, such statement
shall nams such case. Such expense account shall
be subject to the sudit of the County Auditor, if
any, otherwise by the Comuissicnsra' Court}] and if
it appears that any item ¢f sush expense was not
inourred by such officer or such item vas not & necess-~
ary expense of office, such item shall be by such
auditor or court rejected, in vhich case the collec-
tions of sush item may bs adjudicated in any court
of competent Jurisdiction. The amount of salaries
paid to Assistants and Deputies éhall also he clear-
ly shown by such officer, ving the name, position
and amount paid each; and no event shall any
officer show any greater amount than actually paid
any such Assistant or Deputy. The amount of such
sxpenses, together with the amount of salaries paid
to Assistants, Deputies and Qlerks shall be ypaid out
of the fees earned by such officer. The Commissioners!
Court of thes county of the Sheriffts residence my,
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upon the written and svorn application of the
Soriff atat the necessity therefor, allov one
or more sutomobiles to De used by the riff in
the discharge of his offiaial Aduties, vhiech, if
purchbased by the County, shall be dought in the
manner presoribed by law for the purchase of sup-
plies and paid for out of the QGenerel Fund of the
eounty and they shall de and remein the property
of the county. The expense of maintensnce, depre-
oiation and coperation of suoh automobiles s may
be allowed, vhether purchased by the county or
owvned by the Sheriff or his Deputies personally,
shall be paid for by the Sheriff and the amount
thereof shall bé yreported by the Sheriff, on the
report above mentioned, in the same manner as here-
in provided for other expenses...."

Article 3801, Vernon's Annotated Civil Ststutes,

reads in part as followe;

"Each officer named in this Chapter shall
first out of the current fess of his office pay
or be paid the amount allowed him under the provi-
sionsa of Article 3883, togetherwith the salaries
of his assistants snd deputies, and authorized
expensess under Article 9, &and the amount necess-
ary to cover costs of promium on vhatever surety
bond may be required hy lawv. If the current fees
of sugh office collectad in any year be more than
the sumount needed to pay the amounts adove speci-
fied, sama shall De deonmed excess feos, and shall
be disposed of 1n the manner hereinafter provided.

"All current fees earned and colleoted by
officers named in Artisle 3833 during any fiscal
year in excess of the maximum and excess allowed
by this Act, and for their ag¢fvices and for the
services of their députies arnd assistants and
authorized expenses, together with all delinguent
fees ¢ollected and not psed &s provided in Article
3892, or used to pAY sslaries of daputies and assis-
tants vhen current fess are insufficient, shall be
paid into the County Treasury in the county vhere
the oxcess acorusd.

-
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"All fees due and not collegted, as shown in
ths report required by Artiole T, shall de col-
lacted by the cofficer to whose office the fees
accrued and shall be disposed of by said officer
in aceoerdance vith the provisions of thuis Aot.

"The compensations, limitations snd maximums
herein fixed in this Aot for officers shall in-
olude and apply to all officers mentioned herein
in each and every county of this Siate, and it 1is
heredy declared to be the intention of the Legis-
lature that the provisions of this Aot shall apply
to each of sald officers, and any special or gensral
lav inconsistent with the provisions hereof is here-
by expressly repsaled in so far as the same may de
irnoonsistent with this Act.,.."

, Article 3897, Vernon's Lhnouud Texas Civil Sta-
tutes, reads as follovss -

"Each district, county and precinet officer, at
the close of each fiscal year (December 31st) shall
make to the distriot sourt of the munty in vhich he
resides a svorn statement in tripliocate (on forms
designed and approved by the State Auditor) a copy
of vhich statement ahall be forwarded to ths State
Auditor Dy the clerk of the district court of sald
county within thirty (30) days after the same has
been filed in his office, and one copy %0 be filed

_with the sounty auditor, if any; othervise said
ocopy shall be filed vith the Commissioners! Court.
Said report shall show the amount of all fees, com-
missions and compensations whatever sarned dy said
officer during the fiscal year; and secondly, shall

. shov the amount of fses, occmmissions and componsa-
tions collected by him during the fiscal year; third-
ly, 3814 report shall contain an itemized statemsnt
of all fees, commissions and compensations sarned
during the riscal year which vere not collected, to-
gother vith the name of the party owving said fees,
commissions and compansations. 8aid report shall
be filed not later than February lat following the
close of the fiscal year and for each day after said
date that said report remmins not filed, said offi-
caor ahall be liable to a penalty of Twenty Five
($25.00) Dollars, vhich may be recovered by the county
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in & suit brought for luoh purposes, and in addi-
tign ssid officer shall be subject to removel from
office.”

The recent case of Plerson, et &l vs, Galveston
County, 131 8¥W (24) 27, holdm, awong other things, that a
Justice of the peace vas not entitled to recover cortain itens
of expense claimed for postage, veling expensés and messen-
ger service, during certain xolrl in ortice, “vheye the justice
d1d not render monthly statements of such expenaes as required
by statute, dut merely filed annusl reports estimating the
expenses in lump sum amounts, The court in this case, re-
ferring to Article 3899, tuprt, used the rollowing languapei

"The manirost purposo of this statuts vas to
provide & meana of ascartaining the correctness of
expense ltems each month a3 they &re incurred. The
actual expense pald or insurred.-constitute the mea-
sure of the cofficialts right to recoupment. The
monthly itemization is far the protection of the
oounty by affording a seans of ascertaining the fact
and amount of such olaimed Lftem of eoxpense and wheth-
.ar 1t was properly chargeadble as such., It 1s mani-
fest from the annual reports and confirmed by the
evidence that those expenses were merely estimated
and & lump sum given each year, The statute would
be of no value if its salutory provisions oowld be
evaded in this manner, Ve hold the items properly
disallowed by the Commissioners! Court, and the trial
gourt's judgment correct in denying recovery therefcr,"

In ansver to rour rtrst question it Lis the opinion
of this department, under the facts stated, that the Commtis-
sioners' Court would be entitled to reject and disallow the
claims for deductions made by the Sheriff in his snnual report
vhere no monthly report of such expenses was made by the Sherirs
as required by Article 3839, supea. %he amount of fees earned,

lexs auvthorized expanses, if sny, vould detarmine vhsther or
not the sheriff would be -ubjoot to excess fees.”

Article 1040, Vernon's Annotated Texas Code of Crimin-
al Procedure, reads in part as follows:

"For the aafe keeping, supporti and maintenance
of prisoners confined in jail or under guard, the
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sheriff shall be allaved thes following charges:

£

*2. For support and maintepance, for esach
prisoner for esch day such an amount as my be
fixed by the ccamissionars court, provided the
same shall be reasonadly sufficient for such pur=-
pose, and in no event shall it be leas than forty
cents por day nor more than seventy-five cents
per day for each prisoner. The net profits shall
canstitute fees of office and shall be accounted
for by the sheriff in his annual report as other
fees nov provided by lav. The sheriff shall in
such report furnish an itemized yverified account
of all expenditures made by hinm for feeding snd
maintenance of prisoners, asqompanying such re-
port with receipts and vouchers in support of
such f{tems of expenditure, and the difference be-
twveen such expenditures and the amount allowed
by the commissimers court shall be deemed to con-
atitute the net profits ror wvhich satd officer
shall account as fees of office...."

The above quoted section of the statute provides,
sonng other things, that the net profits (of the feeding and
support of prionsrs by the sheriff) shall constitute fees of
office &and shall Ve acocunted for by the sheriff in his annual
report 88 other fess nov provided by lav. The section also
provides "that the sheriff in such report freferring undoubted-
1y to his annual report referred to sgovo (brackets onrs)
furnish an itemized verified mocount of all expenditures etc."
The above quoted section deals specifically vwith the sheriff's
"faes Of office” and “expenditures”™ in the feeding and mainten~
ance of prisoners.

Under Article 3839, supre; the expenses, other than
those expenditures in coalecﬁlon vith autoxobiles, vhich an
orrioerxfg authorizred to claim as deducstions vhen properly
reported in the required monthly report, are limited to sta-
tionery, stampa, telephone, premiums on officials! bonds, in-
cluding the cost of surety bonds of deputies, premium on fire,
burglary, theft, robbery insurance protecting public funds,
traveling expenses, and other similar necessary expenses, the
rule of construction "ejusdem generis®™ being applied to qualify
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the general languages by the specially snumerated items and
to restriot its meaning to expenses of the same kind or class.

Ses State ve. Carnes, 106 SW (8nd) 397 and Casey vs., State,
289 W %28,

Article 1046, Vernon's Annotated Texas Code of
Criminai Procedure reads as followss

"At each regular term of the commtissicners
sourt, the sheriff shall present to such onurt
his aceount verified by his affidavit for the ex-
pense inourred by him sinse the last sccount pre-
sented for the safe-keeping and maintenance of
prisoners, including guards empldyed, if any.
Such acscount shall state the name of each prisoner,
each iten of expense incurred on account of such
prisoner, the date of each itenm, the name of each
guard employed, the length of time smployed aud
the purpose of such smployment."

Article 10387, Vernon's Annotated Texas Code of
Criminal Procedure, reads as follows:

"The commissioners cowrt shall examine such
acsount and ellov the same, or s0 much thereof
as is ressonadle and in accordance vith law, and
shall order & draft izsued to the sheriff upon the
county treasurer for the amount so allowved. B8uch
acgount shall e filed and kept in the office of
subhh court.” )

The case of Harris County, et al vs, Hammond, 203 SW
351, construed Article 11K8 of the Texas Code of Criminal Priéce-
dure of 1911, nov Article 1036, Vernon's Annotated Texas Code of
Crirhal Procedure, and zaid case holds that & sheriff's accounts
for keeping prisoners, giving the name of each person, the date
ard hour ecommitted, the offense, vhen and hov releaged, the nume
ber of days in jail, and arriving st the amount of the bill by
pultiplying the number of days by the per diem allowance per
prisoner, was not requirsd to de more fully itemized, under Arti-
cle 1148, Code of Criminal Procedure, of 1911, requiring accounts
presented to commissioners' court for keeping prisoners to state
the name of eahh prisoner and each item of expense incurred on
sccount of sach prisoner.

b e el E I~ = IR £ b
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In ansver to your second question you are respect-
fully advised that it is the opinion of this department that
the lav does not require the Sheriff in a fee ocounty to file
s monthly report of expenditures for feeding prisoners; that
‘Article 3899, suprs, is 1nn8plioublo to such aituation; that
gection 2 of Article 1040, C.C.P., supra, governs said situa-
tion and under said section it is the duty of the Sheriff to
scoount in his annual report (required by Article 3897, suprs)
for the net profits arising from the feeding and mmintenance
of prisoners, as & fee of office, &lso furnis in said
annual report an itemised verified acetnnt of all expenditures
pade by him for feeding and maintenance of prisoners, etes.

The difference betweeam such expenditures and the amount allow-
ed by the Commissioners Court wvithin the limitation set out in
the section constitutes the net profits for vhich the Sheriff
shall account for as & fee of office n his annual report. Hovw-
ever, under Article 1046, Vernon's Annotated Texas Code of
Oriminal Procedure, it is the duty of the sheriff to file his
verified account for keeping prisoners vith the Commissioners!
Court at each regular meeting of said court as ocutlined by
said artiocle, The itemisation of sald account vill be suffi-
cient 1f it meets the requirements laid down in the case of
Earris County, et al vs. Hammond, supre.

Article 3895, Vernon's Annotated Texas Civil Statutes,
reads as follows:

"The Commissioners' Court is heredby dedbarred
froa alloving compensation for ex-officio services
to county officials vhen the compensation and excess
fees vhich they are alloved to retain shall reach
the maximum provided for in this chapter. In cases
vhere the compensation and excess fees vhich the
officers are slloved to retain shall not reach the
maximm provided for in this chapter, the Commis-
sioners' Court shall allov tompensation for ex
officio services vhen, in their judgment, such com-
pensation is necessary, provided, such compensation
for ox offioio services alloved shall not incretse
the compensatbn of the official beyond the maximum
of ocompensation and excess fees alloved to be retain.
od by him under this chapter. Provided, hovever,
the ex officio herein authorized shall be alloved
only after an opportunity for & public hearing and
only upon the ;:i}rmstivu vote of at least three menm-
bers of the Co sioners! Court." |
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Article 3933, Vernon's Annotated Texas Civil Sta-
tutes limita the ex-officio compensation of the Shepiff to
an amount not to exceed $1,000.00.

Article 3897, Revised Civil 3Statutes of Texas, 1925,
yas amended by Acts 1930, 4lst Legisleture of Texas, 8th Call-

ed Session, p. 30, ch. 20, § 5, and as amended contained among
othar things, the following provisiont

"Provided, that vhere any officer mentioned
in this chapter has expenses of office for vhich
he is required to file an expense account under
Article 3899, the Comuissioners' Court is hereby
expressly inhibited and debarred from paying eny
ex-officio zalary to sush officer until such ex-

pénse account has been filed in ascordance with
Articie 3899."

Tho 48th lLogislature of Texas, by its Acts of 1935,
2né Called Sesaion, p. 1762, oh. £65, § 9O, amended Article
3897, supra, by omitting entirely the provision quoted above
in the preceding paragraph, ensoting Article 3897, subatan-
tially as it was, with the exoception of the above provision.

Priato the repeal of said provision this depart-
ment held that the Commissioners! Court was authoriged under
and by virtue of seaid provision to withhold the ex~officio
salary of & county officer who failed to make his monthly re-
port under Article 3899, supra. Bee Opinion dated Ooctober 21,
1935, written by Honoradble Pred C. Varner, Assistant Attorney

general, and recorded in Vol. 367, page 954, Lstter Opinions
of the Attorney General of Texms.

The above dsscridbed opinion wes based solely on the
provision of the statute then in effect but which now is re
pesled and is of no force and effect, :

If the Commissioners! Court, by due and proper order,
has allowad the Sheriff ex-officio compensation for the fiscal
year, ve do not think the comhiissioners' court would be suthoriz-
ed to withhold said ex-officlo salary from the sheriff by reason
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of the failure of the Bheriff to file monthly reports of

expenses under Article 2399. supra, until such time as the
Sheriff filed his monthly reports in viev of the repeal of
the specific provision quoted Above which autherized such -
prodedure;’ ' '

Rewever, it 1s our opinion that the Cosmissioners!

Court has authority to enter an order revoking or modifying

the allovance of ex officie compensation to the Sherife ;::
future sorvices. We quote from the case of Qollingswvorth
County vs., Nyers, 35 8W 414, as follows:
"We are therefore of the opinion that the
comissioners! oouwrt had Jussdiction and power to
pass the order of November 13, 1893, redusing the
ex-officlo allovances previocusly made at the Pebru-
ery session of the court, These views apply vith
equal force to the allowances mmde to the sheriff:
and county and district clerk for ex-officio ser-
vices, Ve desire it distinetly understood, howvevar,
— that vhers the commissioners' court sntered into
contracts, in cases vhere it has suthority to so
do, and in the form and manner in vhich it may bind A
the county it cannot revoke or repudlate its sction e
in any other manner or upon any other growmds than
contracts entered into by other persons may be
revoked and cancelled; but that, in auditing, fix.
ing, and alloving sums and salaries for ex officio
ssrvices under Articles 2450, 2456, and 24%9, Re-
vised Statutes of 1895, of Texas, they neither bind
the county by a contract nor render a judgment
againast it for the amounts so fixed by them, and
that such orders are subject to be reviewed, reo-
viszsed, modified or canceled and entirely revoked,
wvhenever, in their judgment, they see fit to do so,
axcept, perhaps, in ceses vhere the services had
already been rendered under such orders,”

Conference opinion No, 0-1957 of this department,
Book 51, p. 8506, Opiniona of the Attorney General of Toxas,
holds that the commissioners' court has authority to revoke or
reduce the ax officlo compensation of a county officer.
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If the ocounty pays the Bheriff an ex-officilo sal-
ary in advance and he later makes oxcess fees the county has

& plain and adegquate remedy to collect vhat it is entitled
to, In support of our position we cite the case of Tarrant
County, et al vs. Smith, 81 SW (2nd) 537, vherein the court
uses the following language:

"The Sheriff wvas paid in advance in 1928
by the Commissioners! Oourt $800,00 &8 ex offi-
cio fass for summoning jurors. R.3, Art. 393%,
That year he made his pAximum Compensation of
$5,000.00 exclusive of that $800.00. In such
event it was his duty, under such above statute,
to return the $8C0.00 to the county., Ke d4id not
d0 s¢. This holding dces not amount to setting
aside the judgment of the Conmissionsrs' Court
vhich ordered the $800,00 to be paid. We assume
that judgment to be valid., By the subsequent
svents, Bo-wit, the colleotion cotherwvise and
theresafter of the maximum pay, Mr, 3mith (the

Sheriff) (brackets ours) became obligatid-tc re-
turn that money." .

Trusting that this satisfactorily ansvers your in-
quiry, we are

Very truly yours
ATTORNEY OGENXRAL OF TEXAS

By % //2;%”%7/
Fanning

¥nm. J.
Assintant
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