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Dear 8ir:
AL yur suspended
atenoce for gurglary diaqualifties
: om/holding the office
t!u peace.

N ~ Your lester) r 1. 1940, resites that s
person in your ooy s WM 5 year suspended sentence
for burgl _ Qted\to” the office of justioe of the
peace, t - texq g still 4in erfeot at this time,
apd, © , sf hie elestion. We sssume that
the .ylar 5 be in effect when the subjeot
inai 1 will geek \$0 qualify for the office to which he

has béen #lected.\ Yol request s le opinfon froji ¢this De-
Pe | ‘Shis {ndividasl s quall.rud to hold
the office o 106 -ot th‘o*'pneo. : -

gedtion 8 ot ‘Artiocle XIVI of the Oonautnuon of.
Texss providesTis touo\u: . ,

"laws -hnu be. made to oxoluu from otrtu. s8xv-
ing on juries,’ and from the n“uou

mbog hlejma ?5:!“9" r ugh erilu. o o "
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Article 2987, Revised Olvil Statutes of Texas,
reads in part;

*No person shall be eligidble to eny state,
county, precinet, or munioipal office in this State,
unless he shall be eligible to hold office under
the Qonstitution of this State, . . ."

There would seem to be no doubt that the expression
-othnr high orimes* would inolude the orime of durglary. Cer-
tainly any orime of the same grade as the enumerated ones,
. pamely, fslonies, is comprehended by this provision of the’
Constitution., In Ross v. Crofutt, 60 Atl, 90; 84 Conn., 374,
it was held that the words "high orime" were 1ntondod to be
synonymous with the word “crime"™ as used in the Federal Consti-
tution, and were sufrficlent to include a conspirscy, whether
it was a felony or a misdemeanocr., This question has not been
passed on by the courts of Texaa, but we have no hesitanoy in
holding that one who hasg been convicted of the orime of burglary
is diqualified by the Conmstitution of Texas from holding pudlie

office,

A more perplexing question arlges in the use of the
term "oonvicted”, &s ‘to whether such term woul include the
situation growing out of the suspended sentence law of Texas.

Article 778 of the Code of Criminal Procedure of
Texas provides that where a suspended sentence has been granted
"neither the verdiot of conviotion nor the judgment entered
thereon shall become final." Moreover, 1t has been held that
where the accused receives a suspended sentence, the Judgment
is not r£inxl and cannot de appealed from., Jonss v, 8tate,
261 8., W, 1072} Bierman v, Btate, 164 5. W. 840; Hill v, State,

243 S. ¥w. 988,

Bbu-vor, in oconstruing the words "convicted of a
felony" in the Suppanded Sentenoce Law, the Court of Criminal
Appeala of Texas in Hill v, State, supra, declared;

»It seems clear . . . that by the use of tho
worda ‘'convicted of a felony' in Sootionl 1, 2, 3

and B of the statute under @iagugsio guppended
Sentence Law, Article aeub-fi 80 ? &r nine f Froeedure)}

was meant that statuas resultl ng rrom a judgment based on
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the verdiot of a jury finding the acocused guilty

of some felony. The term *'conviction' is used

in many of our atatutes in much the same sense.

e « o Our conclusicn from the above gtatement that
ons 'convioted of a felony' whose mesntence is sus-
pended is within the comprehension of this statuve,
when it used the expression *convicted of e felony'."

The question, manifestly, is whether the use of the
word "conviocted™ in Seotion 2 of Article 16 of the Constitution
means a verdict of guilty or a final conviction,

The latter comstruction has deen given the use of
this word in the statute (since amended} which made a perscn
who had bsen convioted of a felony incompetent as & witness.
See Kepinosa v, 8State, 165 8. W. 208; Simonds v, State, 175
S. W, 10:;; Coleman v, State, 1B7 8. w. 481; Arcia v, Btatse,
g S. w. 5.

Whereas, in Goss v, State, 298 S. ¥, 068, 1t was said;

“The Constitution has vested 1in the Governor the
power to commute the punisimment ‘'after coanvioction',
See Constitution of Texas, Article IV, pars. 1ll.

#hile in some sense, the term *conviction' applies to
a final judgment of guilty, that term, as used in our
Constitution means & vardiect of *guilty', and a pardon
granted pending appeal 1s velld. . . ." {Underscoring
italics)

To the same effsot is Duke v. State, 291 S. W. 539,
wherein it was said:

vConoerning the meaning of the term ‘'conviction',
much 4s to be found in the leaw %ooks, Acocording to
the weight of the precedents, 1t seems, in its relation
to the power to pardon, that the tbrm 'convioction' refers
to the verdiot of ‘guilty' by a jury axd is not restrioted
to a final Jjudgment on suoh verdict.”

An exhaustive discussion of the meaning of the word
roonviotion®, as used in the Massachusetts Constitution, 1is
found in the case of Commonwealth v, Loockwoaod, 109 Mass, 333,
12 Am, Rep., 6%9. After a review of the suthorities in England,
Yapsachusetts, and elsewhere, the court concluded:
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*The ordinary legal meening of tconviction®
when used to designate a perticular stage of a
oriminal proseoution triable by jury, is the confes-
sion 6f the accused in open court, or the verdiot re-
turned against him by the jury, which ascertaing and
publishes the faot of his guilt; while ' Jjudgment' or

tsantencet iz the appranriate word tg danote tha a2ao-
- v Law & VYAV S ARV WAAMWM Vi WUWPMHWYS WVLEF W W

tion of the ocourt, before which trial is had, declar-
ing the consequences to the conviot of the fact thus
ascertained.,” '

See also the cases of State v, Garrett, 188 S. ¥. 58,
136 Tenn. 617; Parker v, State, 103 Tenn. 547, 63 S. W. 1092;
State v. Alexander, 76 °N, C. 231, 22 Am. Rep. 675; Feople v,
Harsh, 125 Mioch, 410, 84 N. W. 472, 51 L. R. A. 461; Gilmore
v. State, 5 Okla, Crim, 639, 108 Pac. ¢l8,

Neither of the foregoing cases related to the parti-
cular, or a like, constitutional provision: pertaining to
qualification for office as found in Seotion 2 of Artiocle XVI
_of the Texas Constitution.

"7 It 41s noted that Section 2 of Article XVI disquali-
Ties uﬂon the same basis a person from enjoying the right of
suffrage. In the oase of Aldridge v. Hamlin, 184 5. W. 608,
it was contended that a voter was disqualified who had been
convicted of a felony and given a suspended sentence. The
court held that the person was not a qualified voter because
the Suspended Sentence Law under which he received his sus-
pension cf sentence was unconstitutionel. We do not believe
that a necessary inference from the case is that the voter
would have been qualified, notwithstanding his conviction of
a felony, if the suspension of his sentence had been under a
congstitutional Suspended Sentence law, It ls more reasonable
to believe that the court only needed to oonsider the question
apert rrom the suspension of sentence in view of the prior
holdings of the Texas courts that the then in existence Sus-
ponded Sentence Law was unconstitutional, It was not necessary
for the court to pass upon the question of the gquelifiocations
of a peraon to vote whe was under a suspended sentence ariel ng
out of a constitutional suspended sentence law.

In Snodgrasse v, State, 150 8. W. 182, the Court of -
Criminal Appeals held the Suspended Ssntence Law enacted by
the 32nd Legislature unconstitutionel as "clearly in contra-
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vention of the provision granting to the Governor zlone the
power and mthority to remit the punishment for orime when
& person has been legally adjudged guilty, and his punish-
ment assessed, and slso Section 2 of Article 16, wherein it
i1s provided that men adjudged guilty of certain offenses
shall forfeit certain rights and privileges.”

In Baker, v, State, 156 S. N, 998, the same ocourt
upheld the eonstitutionality of Senate Bill No. § passed by
the 33rd Legislature upon the following propositions

"The passage of thie law, misnamed a 'suspension
of sentence'; iz a legislative Act, passed within the
scope of the power whioch they and they alone possess,
to £ix by law the punishment of any and all penal of-
fenses. It does not authorize & jury nor the courts
to suspendc ‘any law of this State, but the Legislature
by law has provided that in given contingencies no
puniahment shall be suffered for the first violation
of certain provisions of the Penal Code."

b The theory of the gsourt in upholding the present
Suspended Sentence Law was, briefly, that the Legislature had
‘merely constituted s« suspended sentence, in certain contingen-
cies, the punishment for a violation of certain provisions of
the Penal Code, As eaid in Parrish v, State, 71 5. W. (24)
274, 2763 "while the Suppended tentence lLaw is purely e
penalty statute, , . ."

Adverting to the Snodgrass case, wherein the o0ld Ssus-
pended Sentence Law was held unconstitutional, it is highly
significant that the effort to uphold this law as oonstitutional,
because not in contravention of the provision of the Consetitu-
tion grahting to the Governor alone the power amnd authority to
remit punishment for crime, was grounded upoen the proposition
thaet the recipient of a suspended sentence had not been "con-
vioted™”, had suffered no disadbility, forfeited no oivil rights,
and consequently the effect of the law was not to clothe a per-
son or agency, other then the Goveranor, with power and authority
to remit the punishment for orime. In repudiating this conten-
tion the court held that the word"conviction™ appearing in Sec-
tion 11 of Article IV of the Constitution means the verdiot of
guilty pronounced by a jur{. the temm not embracing the sentence
or a Tinal Judgment as contradistinguished therefrom, Moreover,
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the court pointed out “and no one would gquestion, if under
this Act, a person had been tried end convioted, his sen-
tence suspended, if it should de attempted to try him egein
for the same offenae, a Dlca of autrefoie conviotion would
be sustained by any ocourt in the land, for it would be evi-
dent that he had been tried and convictoed of the same of-

fense."” :

And in Coon v. State, 263 8. . 914, it was de-
clared;

"Was the judgment granting appellant the benefit
of the 'Suppended Sentence Law' upon conviotion under
the rfirst indioctment such a judgment as would support
a Dlea 0of former conviotion? We are not unmindful of
the rule that a conviction to be avallable in bar of
an other prosecution for the same offense must be a
'final conviotion' {(oitation of cazes) . . . in the
sense that nc appeal 1s pending therefrom, but no ap-
peal is allowed where s sentence iz auspended at a ge-
fendant's request, . . . It is true the conviotion is
o not final in the sense that the state can enforce puniash-
E ment by confinement in the penitentiary, dbut it is final
] in that the 3State is not permitted to take any further
action in the matter exoept upon a subsequent oonviotion
for anotherfelony, . . . The application of the law
which prevents a subsequent prosecution for the same of-
fense where there has deen a former oocnviction neces-
sarily leads to construing a conviotion with e suspended
sentence as 'rfinel' in the sense that it will support s
Plea of former conviction.”

Relating specirfically to Section 2 of Artiole XVI of
the Congtitution, the court further held in the Snodgrass case,

gupra:

- "But there is another aection of our Constitution
appellant seems to have wholly overlooked., Section 2
of Article 16 commands the Legislature to enact Ger-
tain laws in the following languege: ‘*laws shall be
made to exolude from office, serving on juries,, and

from the right of -urrrago those who may have been or
may hereafter he, convio od of robbery, perjury, forgery,
or other high orimes.' The Legislature in obedience to
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' $his commend, has passed laws in acccordance with
its proviasions, but this Act of the Lotialaturc.
although a person had deen adjudged gullty of forgery,
or bribery, if sppellant'’s construotion is correct,
and they suffer no disadility by reason of sueh con-
viotion, would de in direct fSoanfliot with this provi-
sion of the Constitution and would therefore be vold."

what does the court mean by this language? Clearly
that if the Suspendsd Sentence lLaw defeats or nullifies or con-~
flicte with seotion 2 of Article XVI of the Ccnstitution, it
would be void. This oonrlict, scoording to the oourt, would
result if a person who is the reocipilent of a suspended sentence
would not surfer the disability pronounced by this provision
of the Constitution, In other words, as applied to Section 2
of Article 16 of the Constitution, if because of and under the
suspended dentence Law a person could hold ‘office, serve on
juries, and vote, notwithstanding bis having bdeen adjudged
guilty of the orimes mentioned, because hiz sentence had b;on
suspended, would not the effeot of the suspended :-entence law
be to fefeat the purpose of the Constitution? wWh-reas, 1f
the word “oonvicted® in Seotion 8 of Article 18 of the Con-
stitution be held to mean the ascertainment end publication
of guilt, rather thar a final convioction, the disabllities
pronounced by the Constitution would be suffered and the
spirit and purpose of sedtion 8 of 2Article 16 is not viclated
by the suspendad sentence law,

It is noteworthy that the court in the Baker ocase,
upholding the prusent suspended sentence law, did not advert
to Ceotion B of Article 18 of the Coanstitution, although
Judge Harper was the author of the opinion snd slso of the
opinfon in the Snodgrass case, wherein he oondemned the old
law as violative of Secstion £ of Article 16,

>
The sirnificance of this lies in the reasoning sdopt-

ed by Judge Harper in the Baker case, namely, that the new

law di4 not authorize a "suspension of sentence” but provided
for a different or no punishmant for a first vioclation, This
reascning, it is bvelieved, presuppoces a “oonviction™ for the
offense charged for the obvious resson that no matter i
punishment be light, as & suspended sentence, or greater, as

a penitentiary sentence, nonetheless there must be a convio-
“ion, else the punishment suffered would be vioclative of

yundamental law.

The foregoing discussion demonstrates, of course,
14T the question before us is not free from doudt, and\is

T

|

- demleentan .
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an open one in Texas. We are constraineéd to the opinion how-
ever, that it comports with the logic employed in the cases

we have reviewed, particularly those treating of the oconsti-
tutionality of the suspended sentence laws, end with the

spirit and purpose of the Constitution, to rule that the

word "convioted*® in Seotion 2 of Article 16 of the Constitution
means and mdraces the status resulting from the application

of the suspended gentence law of Texas to a verdioct asocertain-
ing and publishing the guilt of a person charged with a orim-
inal offense.

: It follows, under our .holding that the offense of
burglary ie a "high orime" within the purview of Section 2 of
Artiocle 16 of the Constitution of Texas, that it is the opinion
of this Department that a person who has basn convicted of
burglary and assessed a two year suspended sentence whioh is
still in force and effeot is not eligible to the office of
Justice of the Peace under the Constitution and statutes of

~— Toexas, - .

i _ Yours very truly
ATTORNEY GENERAL OF TEXAS

zoll1d ¢

RTINS

Assistant
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APPROVEDNOV 22, 1940
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