220

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Lon A. Spdth, Chalrmpan,
Honorable Jerry Sadler, Comrlssioner,
Railroad Cozmission of Texas

Augtin, Texas

Gontlowments Opinion No.

to, has beon\fileg
sion (Gas Uti t10%

SaptenJer 1 1939, but ingtoad attacked
the validity of the ordinance ani the gas
utility statutes by an appeal to the Dis-
trict Court in Wharton County, wvhere the
ordinance vasg superseded and litigation
indviated.

*Tho ordinance ond the statutss were
finally hold to be valid and the Company
filoed its eppaeal to the Commlssion on August
¢, 1940, after noarly a year had elapsed
from the offectivo date of the ordinance.

MO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPROVES® BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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®*Iwo quastions are jpresent vhich affact
the jurisdiction c¢f the Comidssion -

"First: ias ths Company lost its right
of appaal t¢ the Railroad Corxisgion as pro-
vided by Artiels 8055, R. 5., 1925, as amandod?

fSaeccnds 18 the ordinange rate now the
logal rate in 81 Camgo?

finswers tu ti2se twe quastions will be
apyreciated .

Article 8068 of thy Hovised Civil Statutes is as
rfollowss

®Whon & ¢ity goverument Laa srdered any
existing rate roduced, the gas utility affect-
od by such order pay appeal tc the Congdssion
by filing with it on such terns end conditione
as tho Compdsslcon pay direct, & poetition and
bond to review the decigion, regulation, ordi-
nance, or order c¢i iho city, tewm or mmjoipal-
ity. Upon such appeal being taken the Compmis~
sion shall set a hearing and may mako sueh or-
der or decision in rogard te thz patter involv-
ad therein as it nay deom Jjust and roascneble.
The Corudssiun shall heesr such appeal de novo.
Yhenever any local distributing company or con-
cern, vhose rates have bean fixed by any mniei-
pal govornment, dasirocs a changs of any of its
rates, rontals or chargoes, it shall mko its
application to the sunicipal governmont where
sucih utility is locatad and such municipal
govermpent shall determine said application
withinr sixty days after mreaentation unless
tha datermination thereof may boe longer dofer-
rod by agroewent. If the runicipal gevernpent
should roject such aypplicztion or fail or re-
fuse te act on it witlidn sald sixty days, then
she utility zay appeal tc¢ the Cowmdssion as
harain provided. but sald Comudssion shall
detargine the watters involved in any such
app2al within sixty Jlays afier the filing by
such utllity of such appeal with said Commis~
sion or such furthor tipe as such utility shall
in writing agree to, but the rates fixod by
stich municipal governmont shall raomain in full
force and affaet until orderad changed by the
Comudsaion ™
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It will be secn the statute prescoribes no time
within wiidch the appeal zay b taten Lo tho Comdseion.
grddinarily, this tico ¢lament is jrovidod in connection
with the authority for tae appeal.

4n appeal as such is not ess3ntial to duo prooess,
if tho order or decislion itsclf has been wade or roendored
in a proceoding moeting this {undarontal requirement of the
Constitution. The express ;ranting of the right to appeal,
however, conclusively ovidences the legislative intent that
such right should exist, go that we st construoe the stat-
ute with reapect Lo tho tixe within whick the right to ap~
poal nust bo exercised.

The jurposoe of all litigation is, of course, to
put an end to controversy. In turn, it is the purpose of
avery appeal (where cops is permitted) and espocially of
the tinme eleront with respect te the exercising of such
appoal, is to put an end to the litigation. That aceounts
for the alwmost universai rule that & time within which tho

appeal is to be taken or perfacted is statod in tho statute
authorizins tho appeal.

This statutoe cither givos the right of appoal to
tho disgatisfied utility without any limit whatsoover as to
the tiwe within which the right et bho axorcised, or it
necessarily inplies a limit as to such time. 1t is incon-
codvable tiiat the Logislature noaant to confor tho right of
appeal without any lipitatlon whatsoover as to tho t
within which such appeal slhould bo taken. 7This 1doa is
inconsistent with the conception of 2xpadition of the end
tc thie controversy, and, moroover, would rosult in & chaotic
unicertainty novor contenplated by the Legislature,

We are of the opinien there should boe read into
tiiz statute as a necessary implicaticn the regquirsment
thiat an appaal frou ths ordinance of the clity to the Cop-
rigsion should be taken within a raeascnablie time after tho
right of appsal Lad accrued.

Wuat is that "reasconabls timo” ~~ whather the
guastion Lo ona of fact or of law -- necesearily depands
wpen the circumstances of ths particular fact situation.

In spocial procoadinzs, 1iike tihe presont, where
an appeal is authorized, the pattor of tire 1s net neces~
sarily deternined by the geonaral rale of time with respact
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to appoals, but on the ocontrary, the special statute
will control. See 4 C. J. Ssc, p. 882, § 431, where
the question 1s discussed. At all events we arg of
the opinion that where the longest time provided by
tho general law for appcals in ordinary suits has
elapsad, it will park the expiration of the reason-
able tino which lhe spoecial statute bas, accerdiing

to our construction, provided in the present case.
Ing C. J. Sec. p. 893 it is saldf

*0f course, deapite the existonce of
special provisions making the time for
action depondent upon any of the mattors
referred to, if no appeal or procezding
for review is taken until after the ex~-
piration of the longest period allowable,
whether the nature of the action or pro-
ceoading or of the digposition pado by the
court baelow, in any aspect in whieh 1t
might be viewed, such action is there-
aftor barred without any need for inquiry
or decigion as t0 such special matters.®

S0 that, if the matter of reasonabls time
be tested by analeogy to the longest period for which
any statute expresaly gives time to appeal, tho mat-~
tor has been forecliosed, for tho delay shown in this
cas? exceods any time kmown to the law for an appeal,
or oven a writ of error treating that procesding iteeclf
as an appeal.

¥a therefore answer your first question in
the affiroative.

Since the ordinance rate wag not affected
by the abortive effort to onjoin its enforecoment,
and since tharo has been no other step taken, which
could rasult in vacating or suspending 1t, it fol-
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lows that your second question should likewise de answer-
od in the affirmative.

Our conclusions have support in the court de-
cisiong of this State upon analogous situations constru-
ing appeals from boards of school trustees, and the Stato
Superintendent of Public Instruction.

"But, while the Act does not expressly

fix any time within whiech the appeal shall

be prosacuted, the public interest demands
that it shall be taken without umnccessary
delay, and we are satisfied from the vary
nature of the case that such was the intent
of the Legislature.,* -- Harkness ve. Hutcher-
s0n (Tex. 3 8. ¥, 1120. .

"4 roeasonable time without unncecessary
delay, is tho rule in such cases.* -- ¥atkins
ve. Huf'f, 63 8. W. 922, writ of error dig-
wissed written oplnion 64 5. ¥W. 682,

®In the absence of any such rule (pro-
milgated by the State Superintendent) the
pole inguiry then is; What is a reasonable
time under all conditions surrounding the
instant oase?" -- Trustees of Chilicothe
Ind. School Dist. vs. Dudney, 142 B, W.
1007. Thirty days wag held to bde a reason-
able time in that case.

"It is true the law does not preseribe
the length of time in which an appeal from
the action of a Board of Trusteos can he
taken, but the rules of equity do demand
that such diligonce must bo used as will
revent innocent parties from being injured.”
-~ Los Angeles Hoeights Ind. School Dist. vs.
Chestmut, 267 8. W. 693. 1In that case two
wooks was held to havo beon a reasonable
time .
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Ve trust this will be a sufficient snswer
to your inguiries.

Vory truly yours
ATTORNRY GENERAL OF rn'.us
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BY
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hsiutmt
oA / M\
¢
By
Hugh Q. Buck
Assistant
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