THE ATTORNEY GENERAL
OF TEXAS

GERALD C. MANN AUSTIN 11, TEXAS

ATTORNEY GENERAL

Honorable Geos H. Sheppard
Comptroller of Fublic Accounts
Austin, Texas -

Dear Mr, Sheppard:

Opinionr No. 0-2740

Re: Authority of the Comptroller to issue
warrants ip payment of elaims for whioh
appropristions were made by former
Legislatures,

Your request for an opinion, above subject matter, is as follows:

"l., This department, acting under the suthority given under Art,
1035, C. C. P, issued deficiency certificate number 1638 September
15, 1931, to Henry Clark, for his account for witness fees due him
by the State of Texas, against appropristion number 01104, The
Fortv-third Legislature, Regular Session, by S. B. No, 100, made
appropratinfor the payment of this defielercy certificete, The
gerrcivncy certificate, supported by valid c¢laim in due form, was
presented to the Comptroller and demand for payment was made hefore
the appropriation lapsed, or expired, The claim was audited by the
Jaint Auditing Committee, as provided in said Appropriation Act.
Under the then interpretation of the law the claim was rejected and
no warrant issued in payment of this deficiency eertificate.

"Subsequent rulings of the Attorney General and holdings of the ocourts
show that the Comptroller was in error in not issuing warrant in
peyment of the certificate at the time it was presented.

"There is yet a balamoce in the appropriation sufficiemt to pay the
amount of this certificate.

"Is the Comptroller authorized to issue warrant against appro-
priation 0-1104, at this time, in payment of this certificate?

"2, We have another situation in which the defieiency certificate
issued and was delivered to the owner. Subseguently the appro-
priation was made for payment of the ocertificate, but the ocertifi-
oate was not presented for payment until after two yeara from the
close of the fisoal year which the appropriation for its payment
had been mades
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"Is the Comptroller authorizod to issue warrant in paymont of this
cortificate against tho appropriastion originally made for its pay-
ment?

"3+ This department should like you to answer the following question,
also: (This deoes not involve a claim arising under the fee statutes,
but applies to any ordinary claim.)

"A situation has arisen where & valid claim, in due and logal form,
was prosented to this department, in 1954, for payment apainst a

. proper appropriation made for that year. For some reason, either
from a misinterpretation of the statutes governing payment of the
claim, or that it was withheldawaiting the outcome .of pending litigation
that would detormine 1ts irwgality, or through.negligence, the
Comptroller failed to issue a warrant at the tinme the olaim was
presented, It is now admitted that the Comptroller should have issusd
warreat ‘n payment of this ocleim upon presentment. Demand is now made
upon this Aepartment to issue warrant in peyment of wuis claim apainst
the appropriation mads for same in 1534.

"Is this department authorized to issue the warrant?"

It-is the opiniom of this departmont that sach of your questions should
be answered in the affirmative, :

If the respective claims were valid claims~~ and it appears the Leg-
islature has so treated them -- and an appropriation was made for the
payment, ¢ see no reason why proper warrants should not issue agawwqt
such appropriation so long as it is available.

The situation is not like the ordinary appropriaticn to care for an expense
to be incurrsed during a fisecal pericd, which would, of course, lapse at

the end of the fiscal period, if the same had not been expendsd, but rather
it is the setting aszide of a sum in payment of & specific already performed,
or other preexisting debi.
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