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“Peer Tirs Opinton Yo, 0-2746
. Ra: {(a) Trensfer of children by

Boord of Coatrol from rafaruge
tory to epileptie hospital o
inzsane aaylum;
{b) Tranafer of ohiléren by
hoard of Comtrol from Yeco
State Tiome Or Stete Orphans
Haxe to reformatory.

We have piven ¢areful thought and attention to the
Tequest contelined ia your letter of “eptexder 16, 1940, for
the opinion of thla department upon the muiters pat forth
above,

Your first question 38 whether cr not Testion &
of Articls S1i43e, Yernon's Annoteted Givil Statutes, st~
thorizes the fTtrte liogrd of Control to arder ths tresnsfey
of inrwtes from sither the Coteaville “tate “ohool Tor Roys
or tho Oatnasville ftate “chool for Girle to the Austin
Ztate Tchool for the Fesble inded, the Abilens {trt0 Hoge
pital far the Eplleptic or sny of the Ztete inatitutions for
the inssne without there Tirat beling ohteinsd en sadjudication
of Insanity o spilepsy nnd mn order of committwment %o the
proper fnstitution hy a court of competont Jurisdiction,

Teetion L of Article 5143s resds us follows:

whanever any girl hgtween the ages of ten

(10) and airzhteen (18) yenrs or boy batween thae ages
of ten (10) end seventewen {17) yeurs shall be tried
or brousht Yefore sny Juvenlle court upon indiotw
rpent or informution or before the Distriot Court
on petition of eny pevrson in this “tete or the fFumene
Toelety or aay institution of e siwdler purpose ar
chsrecter, charged with belne & delingusnt ohill ss
tils serm ia herein defincd, the Cowrt mey, if in the
opinion of the Jjudge, =he Tuvenile Trazining fohool
58 the proper place for hin, Af a boy, or the Girlat
Trofiaing “ohool is the »roper place for her, $f o
girl, oormit cuch porsdn to the Juvenlls Training
“ohool for boys or the Girls' Tralains “chool far
giris during the sinority of ssid pereon., No pe
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\ ncua with a vemeal.
tuMmalur or m:- ococmunicable ¢iscage shall be
scalgnsd to s distihot end separste building of
the institution end shall not be nllowed to age
nooliste with the otler wards until oured of sald
disease or dlsesses, No poerson shall be sdnitted
to efithsr of salid sohools until he or shs has heen
exnzined by the school phyvician snd such physie
efiun has issued @ oonrtificate chowing ssid person's
exnot state ar condition in reference to said
gualiriostions hereinabove emumerated.” {(Undere
sooring ours) -

Mote thet fecstion L provides 90 Y Tor
the exclusion of minors who sars feeble ﬁﬁ Eigepﬁc or
insane; end authorises the Boerd of Control to trensfer im-
redintely to other ]Ircpur slosmosynary institotions Anmetes
found to be 80 efflicted,  Ye have scursefully scrutininmed
this provision with & view towerd dete mmng ita consti-
tnuumlity i it iz to be constiruel es f tho Bosrd

suthority to srffeet s transfexr tho:f
se to the mental stete or health of the mincr anm*tcr
oompetent Jurisdiction, ¥Ye have determined that the Bourd
is possessed of suthority to effeot & sursary trensfor and
thut the provision is constitutionml,

It is estebliched law in other Juriasdictions that
ap edndiniolrative or sxscutive bosrd 1s not acting in vioe
lation of g:ri-rmeu of law nor usurping a judiciel funo-
ticn in on ly trapnaferring pursuunt to statutory ro-
vistons similsr to ours miaor individusls fror refarmataries
to vhich they were cormitted to prisons snd penitentluries
when upon axecutive deterninstion it ia declded thut they
are irocorrigibie or that thelr presence is ldetrimental to
the interests of the other imtu. Xx psrte Cessldy, 13
e Io 131 Veple v, Mr«n. 183 M. Y. Cup. 882; Ve
Y. Garorm. 3 ¥, Y. “up. 885; In re “chisnszne, 183 N, Y,

Sup. 884: Xz parte Cenary, 116 vesh, 569, 200 Pso. 307;
Fizsier v. keed, 116 Conn, 136, 163 M.l. 766; “heehan v,
Stperintendent, 254 Mass, 342, 150 H, X, 231 Uren v. Hoseh,
L7 #y0. 335. 37 ¥ac, (24) 793, 95 A. L. K, 1“8, Le ﬁurphy,
62 tan, 422, 63 Fuo, 428, ovexruling Ee Bwur\., 7 xnn. 'a.pp.

53 Pao. 92; Thote v, JYolfer, 119 Mian, 368
315 s BEe A, (H.o 7.) 978 ann, Ces, 19144, im.s- *“tamy
Y. hiker, 8, B, J. 1, 201, 8¢ Atl, L&O; Ko Linden, 112 s,
523, ag . ¥, 6&5. G Fﬁoplﬁ Ve Eﬂmry. l95 Ill. 5&2
63 Yie Lie 5&6 6‘5 iAle  Le D 212.

Underlyinge the mmfority rule are oeriein rfundecmn-
tel propositions upon whiclh the snswar to our rresent ine
cuiry derends, “hile 1t is lrue that no person, man o
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nay undor our Coastitutional aysten, bs doprived of
15 1{berhy without due process of lew sad thet the deline
qum: lews will bde gonstruel sirlo when they @t to

restrain the liberty of a ahm {*hillips v, fitate Co He
‘M} 790: Ex p tel:owell Tex. Cr. Rep. 1, 1 T, W
éu Cr. Rep. 463, 5 ©. 7, (24)

Eauglas. 109
153: 15 g:. Jur { neverthelsze, s ohild huvins onu
been Judicielly dwlaﬂd ] ~auun;w~ by due progsess of
law, it beocomes 2 ward of the fitate and the Stste &8oume 8 the
- position of W Bx Douglas, 5 3, W, (24)
3. “he cons asfitations upon rwérﬂ.n& of the
Uberty of minors ere negligilio onve the Stite by due prooess

becomen tholy foster parent, 4As stated in Ex parte Peterson
(wp. ct, ¥nn, 1922) 151 ¥inn. 467, 187 K, v, 226

*Gh,ildr-n ors always undey nors or lesa
restraint, In the psrentsl home &nd in the sahml
thty my nat cm am& gu ns myphu;.

..........

A8 3“‘0‘ ’.ﬁ M’ v. HBall, 68 ﬂ’?. e Co
Confinement in

350

98 Fed, (24) 222, ™ in ¢ nentel ‘ﬁd
is 59 full and .ﬁ'«un e deprivation of peruml iverty
as is oonfinsment in Judnamummmm
moreover, thet s dis ot liea betwesn transfey from ome
peliz)l or corrections)l inatitution t: another =s the wele
fare of the ochild and his fellow ipmstes may dlotate, and
trensfer fron a penal institution to an insane asylun,

¥s have found culy two reported cases in whioh
the sonstitutionslity of = summary tronsfer of the latter
type has heen yassed upon,

In Ctete v, Cooke, 167 Tenn, 253, 68 =, Ho 933,
the Uuprene’ Coort of Tennesses Leld that & ststute o=
viding for the transfer of en inkene persqas from the j -
tentiary to & hospitsl for the Lnsane upon o finding
the auparinsandont end phycioien of the prison thet the cone
vict e insene dows not violete s atats constitutional pro-
vislon thet ne one shall be doprived of his liberty dut by
the Yudgnent of his peers., “The court saidy

*iip 4o not think, under this negticn of the
Constitation, that t.lm rights of the gonvict were
tranpgressed h{ hie trensfer Ifro: the penitentiary
to the hospitel for the insane, He had already
been dsprived ¢f his 1iberty for o term of years

? the Judpgnment of his peora, The Comatitution
4¢ nolt sonfer sny right upon his $o select his
plaoe of confimepent, 1t waz entirely copmpetent
for the legisleture to provide thut he be renocved
Trom the renltentisry to the hoazttal for the inw
sune when, upon rediosl exemination, his condition
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| required, Such 8 trensfer wma in his on interest,
onrrying him tc & plece where he could have better
trectmont and cere,”

In Ex psrte “oboraky (“up. Ct. Ver., 1938}, 199
Atl, 757, petitioner in an spplicstion ror writ of habeas
gorpas contended that tho following atztute under which
he wes transferred from the peniteatisry to the lnsnne
spylue wes unconstitutionsl &5 a deprivatiom of liberty
without due proossa:s

*7hen & person ecnfined in the state prison,
house of correction, Yernoant Inductrisl “chool or
eounty Jall for s speciried time or for life, HOw-
oomss inssng, he may be removed to the Yernont tate
Hospitel for the Inscnes only upon the order of the
Govarnor, based upon suoh expert exmrinetion es
to insaiity sz the Covernor directz, tharc to ree
main until the expiration of the term for which he
was sommitted,”

The ocourt distinguished Trom the present coses
where a persos in full snjoyment of his l;mt{ 1z committed
t0 & state hospite) for the insane without notice endt hearing
{e0.8., soo Barzy v, Fsll, &8 app, D. C. 350, 98 Fed, (24)

222) and atatedt o . ‘ .

48 to petitiomer's third objsation, it
oleavly appesrs thet the obljest and purpose of
the statute is to provide & proper ond efficient
mathod of transferring & prisoner from the State
pricson to the Vermont Jtate Hospite) Tor the
Insane, when it shell appesr to the proper of=-
ricer thet the welfars of such primcner and the
bast interests of other prison tes muy e
quire. Zuchk transfer dos: not deprive hir of
kis Xiberty; thet {8 done by the origins! sene
tenoe end the yrovisionn of the statute 12 quesw
tion form a part of such tentencs, Under the
circunstsnces here invoived, the determination
er tho questicn es to the petitionerts sanity
wog wn adrinistrative function and under the
ststute above nuoted enu ¢ be lewfully exarcisel
b¥ the Governor without notice to the petitioner
or niving hir opportunity to be hoosrd or to pre-
sent evidencs &5 to his inasnity, ‘eonle ex rel
sorooeky v, farden, “upt,, 183, M. Y. &, €85;
Ctagwny ¥e Eiker, 84 M. 7. L. 201, 86 itl. 4Lo;
?Buiﬂ&ier Y !ttecﬂ, 75 Yephe 201, 13‘; Pa 813 _
Uran v, Koaeh, 47 yo. 335, 37 V. {2¢) 793, 95
Ae L. Po 1L48; veople ex rel Ntephani v, MNarth,
supra.™

In Palmer v. Gireult Judge, B3 uieh, 528, 69 ',
115, tho oourt enproved of the surmary tronsfer without notice
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and hearing of an insane girl rrom the reforsetory to the
insgne saylux, Yo constitutionsl ruestions ware ralsed or
passed upon. '

It csunot Yhe geinsald thet the Legislisturs sy oon-
stitutionally provide for the sorrezmtion within an institue
tion of those in heslthy and unheslthy conditiona, and from
whrt bas been suzld and under the suthorities set forth, it
is tte opinion of this department end you are respsctfully
advised that under Section 4 of Artiole 5143e, nupra, the Ttate
Boerd of Coztrol may order transferred from either the Ttate
Behool far Boys or Girls to tha epileptic hospitel ar an
asylum for the incane and innnte in e stats of hettlth neede
ful of ths trestment thet may Le theare proviésd,

in se holding we are not unsindful of fecizions
such ap hite v, Yhite, 180 Tex. ;Zg, 196 v, v, 5308, L. R. A,
1918 4, 339, effirming 183 &, U, ; and loving v, Hazele
wool (C. C, A, 1916), BA . ¥, 355, thet there xay not b
& coastitutional adjudieamtion of insanity without an a—
tunity rfor trial by Jjury on the issus of insanity., e
iieve such decistions isappliocsble here, %@ do not wlieve
it to be the intent of ths leglisleture nor ure we Lo he
sonstrued as holding that the supmary tranmafer of inumtes
provided oy in Sestion 4 of Article 51i3s is to operste as
an adjufifostion of Lfnsanity. Rether the Jtate as
w}m a zinor such institution ix his own
' he may recalve bhetter treatment and oare,
Ein detentien there 1in no event aay exosed his minority.
Ugfn atteainiog his majority Af his condition be
g. reguzzr procedurs for adjudication snd oompittment sust
]?ul'&u » ’

Yo pass 0 your seopnd quastion which ia whether
or not under Tection 8§ of Artiecle 51ije, Vernon's ipnsotsted
Civil “tatutes, the [tats foard of Control mey lewfully at~
thorize the transfor of s ehild, s resident of the ‘a0 tate
Home of the Stete Orphans Hous, to ¢ither the Oalneaville State
Sahool far Girls or the Gatesville Ztate Zohool for Beys.

He assume that the children you spesk of ut this
point heve been lewfully ecommitted to the Yaoo tate Mo
a8 previded £ r in Article 3257 of Vernon's snnotated Civil
Ttotutes which reeds w8 follows:

“hensver any child under sixteen yesre of age
iz brought befors sny Jjuveanile court upon petition
of sny psrson within this Ttate, chsrged with being
& dapenfent or neglsctod oblld, the court mmy, if
in the opinion of the Judce the Home for De _
el Noglected Chlldren is the proper place for sald
ohild, oommit sueh ehild to sald Eoms during its
mlnm*itr. lo ahilc who Jo feeble mindod, epi
lnsane or &7

e
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such physiaisn hes Sssuad a oertificate showing the
exnot condition in reference to seid quslifioaticns,
. The court cormitting sny achild %o sald owe shall
prepare a traénsoript of £ll proasesdings ~nd attach
thoerett a certificate 6f the sounty baalth of ficer
of such county to ssid tranmcript, I it be @
girl or bady or infent scommitted to seld Home, the
Jucps of the gourt shall designete some reputabls
wonan Lo csonvey seid girl, bedy ar iafant to =maléd
inztitation., The cost of conveyins sny ohilid to
_ 8s6id institution shell Do psid out of the guncrel
fuldt of the sounty from which 5t muy be cormitted
but no eompensation shall be sllowed dbeyond sctusl
and necessnYy nxpcnuu of the party scaveying amd
the child conveyed,” (Undepseoring oura)

Section 5 of Artielo 51L)a, resds:

»All Juvenile courts shall give mreference to
thons ohlldren of tenier age oourts sbhall
ot gomfls to neld Eome for W and Neglocted
Chilédyen any chiléren under ths sge of aixtesn
{16) years who sare known %o de habkitual violstors
of the laws of this Stute or who have been inmmates
of sny State Juvenlile sorrectianal school, provifed
however, that the Btats Hosrd of {ontrol is haredy
asuthorized to transfer to this Eome from any ftate
Juvenile correctionsl schoal any ahild of tendey
yeurs whose recard is sstisfactory, upon the roomm-
nendution of the superintundent of such correctionml}
aohool ar sny interested cium 1f the condugl
o} (14 Iin asld Hg heoomes sufijejently un

gon mtmtmmmmnﬂmnmar
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iArticle 325%as, Vernon's snmotcted Civil tututes
chizaazed the name of the Home for Lepsndent ond Neglested
Childrer Lo the ‘seo “4+~te Lone snd you will note thet
“eoticn 5 ﬁ;meifiemlly subhorines the Doard to trunsfer
ohildren from the Wago “tute Horg or the ‘tnte Orphans
oms to the “tate Ju‘mnile correctionsl sohools., ‘e bhave
exeér:ined this section we we did ~ection L. The sar rine
ciples vre oontrolling,
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in PRillips v, “tate (O, Aft}ri. SPPes 15291 20 7. Y.
{24} 79C, the oowrt ia speaking of the Juvenile Delincuancy
Aet mtnteds

“Mhe Let wos designed for the welfare of
Juvenlle affenders, 1ts purpote Lalng to sfford
sn oppertunity Tor reclemstion and reform, It
18 remedial, not punitive, It wes lntended to
restraln the erivinnl tepdencies of ths Juvenlls
effender in thelr inception tc the end thegt &
tair opportunity night be afforded for the devealope
pent of the elements of good oltizenship, = * *.*

1t 18 our oonsldered opinios thet vnve & olillé ks

beoan lswlfully sommitted to the HWeaeo Itote tioae &s provided inm
Artisle 3257, or the Stzte Orphans' NHonme, it may, subssqueatly,
by order of the Board of Control soting purauant to the suthore
ivy vested in it By “seticn § of artiole 51i3a, trunhfer sueh

11¢ to the ropey Wys or girls cmrectional school, & ehiléd
lawlylly csomitted to the Uneo Ttots Hone or the Jtabe Orphens?
Homw 48 @ werd of the State, 1ts guerdian, und such ehill oay
s tyrsasferyed to the proper correstional school d»y she Hoard
Tar 1te own walfare ond that of itk axsociatss without an alle
Judication of delingueney,

Very sruly yours
ATPORNYY OTOMAL OF TEIAS

By /s/ Jssws . fmullen
vames D, Ssallen
Assistant
Jhfgrwiird

ATPROVED KOV, 6, A9AD

Ja/ Sexeld 3, Menn

ETPORMEY GRRMRAL OF TRIAD AFVRIRED IR OM COMQTTRE
Y 978, Chalrman

is Opinlon Considereéd
and spproved in Linited
Conlerenes,



