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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
¢ (fﬁ/

GEaALD C. MANN
AvronmtY GENERAL tﬂ/q/'}/“.’,/o

Honorable Gaorge H, Sheppard
Comptroller of Publie Accounts
Austin, Texas

Dear Sirs Opinion ¥o. 0-E76S
Rey Under t.hc faoth steted, 1s
ROTON t“l t‘:

K amh refund nmnt,
ssuanocs of future

Forky~e h lagiglasusre, S wiau thut 1nvei.u
o3/ sx an mast ssug/at the time of delivery
T ths witop fuel, wnd pet thersafter. Sube
segtion 4 47 the sane seoticn provides that the
almant =hst Nle a:.al.m with the Soxptrollsr
hipg six spntls, and, *, . , said arfidavis
191 b asoospani od bz the duplie
) 2 1nvoioe of exemption ebove
ried to//and the Comptreller mZ sequire
a¥fidavits of guch form and time «& he
may &eean advisable, and if he fipds thet sueh
elaime are just and that the taxes have agtumle
iy been paid, then he shall, within sixty deys,
izgsus warrant, or werrants, for the amount dus
claimnnt,?

"A oleim, in complieance with the Notor
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Fuel Refund Act, is filed with the Comptroller
and, after camful audit, the Co:zptroller is
satisfied thst the clalx ia just end tlwi the
taxes heve ectuelly teon eld, end {seues war-
rant i{n payzent of sare. Subseguent investiga~-
ticor ¢iscloses the fe-t that some of the ine
voices of exmgt;aa izeued in mupport of the
abovre mentioned ¢laim were nct lssued at the
tixe of delivery of the metor fuel,

"Does sced informztien ipvelidetes the pay-
zent OF the olsin as mode Ly the Comptrollert

*Is the Coaptroller Tequired to set up a
claix agalast the olaloant for the asmount of
the elaiz as reflested dy the involdes of ex-
suption that weres oot L1isued &t the tizme of
deliveryy | ' ‘

*In every otler rsipsot the olain is en-
tirely ragular, 7Ths wmotoy fdel purchased in
suppert of thes ¢lalinm has been used for szeapt

- purposas,”

As pertiazent %o the instant inquiry we quote the
following proviaions of Ssotion 15, Article 7088a, Yermon's
Annotated Revissd Civil Stetutes of Toxaw, with enphasis
upon the portions thoree! €eemsd by us pa¥tioulerly signi-
fleantt : ' |

an Loy '

uron whioh & refund of ths tax mey bs ¢laized,
an invoios of exemption shall be smde out at

: hdelivery, or ol Bsueh appro-
priation Tor use, wil avolces of exeplion
2hall state: the nunber of the llesuse of the
licensea i she pumter cof zallonm of motor Tuel
thue dellvered or appro,rizted; the purpose
for which such moter fuel will be used, or is
{ntended tc be used; the date of purchease, snd
tLe dste &nd place ¢f delivery, or sppropria«
tionj the pame cof the purchapsr or user} the
same of the sgent or employss actually making

F
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the purchase, or approprietion, if anyj the

seller and place of business of sslleri the

manser of delivery. Aad the :eld lnvoice of
cxonption.uhnll show thereon such other in-

formatlon ¢ 8 the Compiroller muy requirae;

and £o ra r_;._:%d shall be allwoﬂ unless the
geller or caniies, 4t T6e of any suoh
: DY oY anu' anﬂ O &

"And provided, turthor, that the pereon
selling such motor fusl, or ths licensee, ia
1alu1:; anvoigses of exenption to the user o
sugh motor fuel, shail meke mudh lnvoiees {n

u~‘(IEEHI&IJIIHQ&!EEIIDHI&J(I!EL.” A
leliversd o ussr of such motor fuel,
and the orla nn 3 ba rotained Ay LF
licenses for & perivd of two (Z) years, ey
the place of business deaignated in the
dealey's license, in the same menney and
subjest to the sams exumination es requiresd
of other records nr motor fuel to Le kept,

"Eaoh invoice of sxamption Lssued by
licensce ghall be 1=ausd 2t the time

anede, of Dia eApleyes,
¥ dy the user of uﬂch
7 gu;y authiorized @gant,

Llasnses or mpleya. of licensee ghall -
rot sign tor th% gurghaaor when i1sauipng the
nVO108 O ®X&i)LLiCie

*{4] Yhen s glaiment purchases or
pecuires for use meter fuesl upon whieh a
refund of the tex may bo due, he shall within
six (6) mentks fren the dete of purahase of
motor fuele upon whieh a refund is clainmed,
apd net thereafter, fils with the Gamptrallor
an affidsvit, on such forns a8 may be pre-
soerived hy the Couptroller. 3Saild affidavit
shall inolude & statenent &8 to the source
or place of purchasge or acguisition of sueh
notor fual usad for purposes oiher than in
pronelling motor vehicles cver the highways




726

Honorable George H, Sheppard, Page 4

of this 3tate; that ¢
in the attached du

LrUs and correéi, and

G ZOLOr fusl wes used,
and thet no part of said metor fuel wes used
ie propellling motor vehicles over the highe
ways of this State, Said affidavit shall

be scoompenied b : - a1

ne CGompiroller may req Tidavite
in such form and time as he may deem adtis-
able, and 1f he finds that such clalzs sre
just, and that the taxes olsaimed have actuml-
ly been paid, then he shell within sixty (60)
days lssus warrent or warrants for the amounts
dus ¢lainant, but Ao warrant shall be peid
by the 3tate Treasurer after twelve ()E)
nonths from the date theresf, end if aueh
warrant is not presented within twelvse (18)
nonths from the date thereef, ¢laiment shall
forfeit his risht to the refund.”

Articleo 7065a~13% (&), Vernen's Annotated Revised
Civil Statutes of Texas, srovides that ths Comptreller shall
iskue to any licensed seller of refund motor fuel & book,
or books, of blank involdes of exenption, whieh shall be
proeperly sceounted fer and shall not be transferabdle op
essignabls unless autkorized by the Coaptroller. It is
further provided that "no forms of invoice of exemption
shall be used hy the dealer or user of refund zotor fusl
¢other then those issued and furnished by the Comptroller.”

In connection with the foregoing offieial forms
of favolces of exemmtion, we sre advised that exoerpts
from the above~quoted provisions of the Motor Fuel Tax
Law, inclulding the requirement thet no refunis shall be
allowed unless the invoice of exenption is executed at
the time of delivery of the mator fuel, ave printed in
plain end legible type upon the faee of said invoioes
of exexption., This is for the purpose of bringing to doth
the adller and the user of refund actcr fuel sotuel knowle
edge and notice of thess statutory requirements, in
adéition %o the rrepsumptive knowledsge which mrises under
well known legzel presunptions,



1 B (-T4

Honorabdble Geor:e K. Sheppard, Pege B

Moreover, it will be noted from the underlined
provisions of the above-guoted porticns of the Motor Fual
Tax Law, that the duplicate of the invoiee of exenption
which is required to be executed at the time of delivery
of the motor fuel, is given to and remains with the user
of such motor fuel, i.e., the tax refund claimant, And
suoh user or olaimant is additionally tied intp the trans-
action by beling r-quired to aign the involece of exemption,
and the licensee or his agent 1ls expresaly prohibited from
signing for said purohbaser or user. And when such olaim-
ant or user seeks to recover from the Comptrollsyr the re-
fundable tex, he is reguired to file an affidavit with the
Comptroller, containing certain designated facts, including
a atatenent that the "inforxztion stated in the attaohed
duplieste copy of the invoice of exemption is true and
correot.” 4 duplioate copy of the invoice of exemption
is required to acco:pany ssld arffidevit end olaim,’

This involoe of exemption Dears the date of
its exeoution and delivery, and tha olalnant swears to the
sorrectness of such date in the affidavit which acecnpanies
and supports his claim for refund of the tax. This is a
matter to which he can properly and aeourately make oath
betause hs, the claimant, 18 & party to said involice of
exemption by being required to sign seame, slcng with the
ssller, at the tizme of delivery of the motor fuel, and to
ratein the duplicate thereof which is required to be de~
livered to him at that tine.

A ecosideration of the premises convinces us
that the motor fuel tax refund claimant in the inatant
ceas, and similer cases, cannot de held blameless, aven
under the ractual situatiocn presented in your letter, bdbut
{s chargen:le with the train of ccnsejuenc«s whieh follows
fros the failurs or refusal of the interssted parties to
execute, or cause to be axscuted, at the Yime of the de-
live of the motor fuel in estian, @ proper lnveiée
of oxemption. 4L suirioes no% Thst 611 the other regure~
ments of tha statute for & valld and eaforceable refund
clain have been co:plied with, an’ thet the motor fuel
involved was sctuclly used for such purposes 28 L0 make
the tax thereon otherwise r=fundable, This plain znd un-
mistakatle mandatea of the Leglaleture, reguiring the
Comptroller to disellow any refund elaim where the iavoioe
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of exe:ptlicn wus pot tively executed, was desli: ned as

an enforce=zent feattire of the law, to rrevent or lessen
the riling of rreudulent r-fund e¢laims, and should be
‘iven full efficecy. The st tutes cited 4o not give to
the seller cor user of the otor fuel, or the Corptroller,
eny diseretion, in individuc) cases of hardship, tc walve
or relax the rez.irements of the statute,

It is our opinica thet tha claim deserided in
your laquiry is resndered wholly invalid anc vold by the
fajlure of ihe sunsorting invoice of exemvtion to be exe~
cuted, issued angd delivered in the atatutory tine and manner,
Inagzuch &8 the cleimant has csused a warrent to issue and
be paid upon such claim, void by reason of hie own aets and
emi=sione, he becomss indadbted to the State of Texas for
moneys improperly had and recsived from the Treasury of
the State, in the emount of such warrant, 8o as to justify
or rejufre a direct action ageinat said c¢laimant for re~
covery thersof, or to reguire you to invoke, in the
issuance of futurs warrants to such elaimant, the provi-
sions of Article 4350, Verncn's Annoteted Revised Civil
Statutes of Texaa, reeding as follows:

*No warrant shall be issued to eny person
indebted to the 3tute, or to [is a ent, or us-
shgnee, until such dedbt la pald,”

We answer both of your questicns in the affirma-
tive. :

Yours very truly

| APPROVED Jax Wmmm? GENTRAL CF TRXIAS
ATTORNEY GE§AERNATL | &2 M. Rett, 7 |

Assistant

N1 GO




