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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Ronorabls Joban R, 8hook
Orimine]l District Attorney
San Antemio, Texas

Dear B8ir:

. tiot in which voting
neés have been adopted

votes, batween the hours of two and threes
i o'clook as provided by law., It is our opinion that

these votes should be cocunted and tabulated as the
statute prov:ldu.

Absentee voting in a county where voting machines
are adopted for use is eontrolled by Section 7 of aArtiocle
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2997e, Reviged Civi]l Statutes of Texas (as amended, Acts
1937, 45th lLeg., 2nd C. 8,, p. 1953, Ch, 52, 8 3; Acts
1939, 46th Leg., p. 301, B 2).

This statute empowers the authority charged with
holding an election, in ocounties in whioh voting machines are
‘adopted for use, to determine by proper resclution and/or
order whether or not voting machines shall be used for the
casting of absenteq votes. It reads in part as follows:

Beotion 7. m"Absentee Voting. -- In counties
in whioh voting machines are adopted for use, the
authority charged with holding an election shall
within its Al sorestion determine by proper resclu-
tion and/or order whether or not voting machines
shall be used for the casting of sbsentese votes at
sach eleotion., . . ."

If 1t 1s dQetermined that the casting of absentee
votes shall be by the use of voting machines, the tabulation
of such votes is controlled by the following provisions of
the statute: .

", + o and 1f it be dstermined by such author-
ity that voting machines shall be used for the cast-
-ing of absentee votes at such eleoction, a voting
machine or machines shall be placed in the County
Clerk's office, Af an siection held at the expenss
of the county, or if & primary election, and if a
city or town eleotion in the office of the city or
town secretary and if a school distriot or other
slection, in a pudblic place designated within the
boundaries of such district or eleoction, with the
ballot of the election thereon as reguired dy law
and those entitled under the law, shall cast their
vote on such machine or machines as the ocamse may be,
under the laws not applioable to absentee voting;
except that the machine or machines shall be sealed
at the close of the 4ay’'s voting in the presence of
authorized watchers, of all persons interested, if
any, and such seal shall be brokan in the presence of
such authorized watchers, if any, the following morn-
ing when voting shall begin by the person authorized
by law and charged as the authority holding such elec-
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tion. When absentse voting is legally coacluded
at an election or primary election, such voting
machines shall be looked and sealed in the manner
prescribed for precincts, to be kept intact until
? AM. of the day of the election or primary elec-~
tion, at which time the machine or machines shall
bs opened and the vote canvassed by the Elsction
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if a primary election, dy the Chairman and the ZBxec~
utive Secretary of the Executive Committee of the
political party holding same, and the results of such
canvass shall be returned by sealing and delivering
same to the proper authority as provided by law and
such results and/or returns shall be tadbulated and
canvassed 1n the same manner and together with the
Sabulation and canvassing of the returns from other
voting precinocts; however, provided that the results
of such absentes votes shall not be anncunced or

made pudlic until after 7 P.M, of the day of the eslec-
tion, or primary election, when such results shall de
announced and made public together with the general
results of the eleotion by proolamation of same as
provided by law. Upon sush machine and/or msohines
in use for adsentes voting being opensd and the vote
canvaased, the same shall be immediately prepared and
set for voting es provided by law and shall bs used,
if necessary, in any voting precinet of sald slection
or primary election, then being held. . . .”

If, however, the authority charged with holding an

election shall properly Getermine that absentes votes shall bde
cast by & paper ballot, the counting of such votes is controlled
by the following provisioms of the statute:

»should the authority charged with holding an
election determine by such resolution as sbove pro-
vided, that absentes votes cast at such election be
oast by a paper ballot, then, and in such event, the
suthority charged with holding such election shnil pro-
vide & ballot for the casting of absentee votes as

escribed and provided by the genersl laws applicable
fﬁ elections®=and to absentee voting and thoese gntitled

under the law shall cast their vote by such ballot under
the laws applicable to absentee voting, roviding, how-

Lres
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over, that on the day of such elestion and in the
presence of the slection offiocers one of the judges

of eleotion shall, between the hours of 2 p.m, and

3 p.m. Open the carrier envelope cnly as provided

by the laws applicable to adsentee voting, announce
oach and svery ons of thes slectors' names and compars
the signature upon the application with the signature
upon the arfidavit on the ballot snvelope., In case
the eleotion Jjudges £ind the arridavits duly executed,
that the applicant 1s a 4uly qualified eleoctor of the
precinet and that he has not voted in person at aaid
elesotion, they shall open the envelops sontaining the
slector's ballot in such manner as nct to deface or
destroy the arrfidavit thereon, take out the ballot
therein contained in the presence of the watshers, 1if
any, without permitting same to be unfolded or exmmin-

- o8, Buaeh absentée ballot shall thereupin de endorsed
by the presiding cfficer of suoh voting preeinet in
such slection and deposited in an 'Absentes Ballot Box!,
providing for suoch purpose and the same of each elector
voting such adsentse ballot shall he entered in the poll
1ist and numdered the same as if he had dassn present
and voted in person as such absentee ballots are de-
posited in said absentse dallot box, After all such ab-
sentss ballots have been deposited in such absentes
ballot box, the officers of auch slection shall desig-
nate such of thelr number as will not interfere with
the uninterrupted use of voting machines by the voters
during said election, to thereupon immediately proceed
to open such absentee ballot box, oount and/or telly
such absentee ballots, and return the canvass thereof
together with the canvaes and returns of the votes
cast on voting maohines and on the forms as provided
by law. Such tally and/or ocount of such abasentese ballots
shall be completed and be availabdble for the making of
returns at the time of the closing of the polls &t such
election, . . ."

‘fe construe your letter as seeking the opinion of this
Department upon the specific gquestion of whethersbsentes votes
may be indicated on a voting machine when absentes voting by
paper hallot has been proparly authorized.

In suoch situation the atatute does not, in our copin-
ion, authorize the use of voting machines,
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It is oWferved that ths statute provides, after the
absentes votes hav# been deposited in sn "absentes ballot box~,
that "the officers of such election shall deisgnate such of
their number as will not interfere with the uninterrupted use
of voting maohines by the voters during said election, to
thereupon immediately _proceed to open such absentee dallot
box, cocunt and/or tally such absentes votes, and return the
cenvass thereof together with the sanvass and rsturn of the
votes cast on yoting machines Bnd On the Zorms es provided b
1aw, Guoh tally &nd/or oount.® of such absentse SaroEu nEEIf
be completed and be avalladle. for the msking of returns at the

tine ?r the closing of the polls at such eleotion.” (Emphasis
ours. _

These provisions of the atatute contemplate the count-
ing of absentee votea, when cest by a paper ballot, separate
and apart Ifrom the tabulation. of the votes cast on voting ma-
chines on eleotion day, that suoh tadulation shall be presented
on forms as provided by lew, and that it shall be avalilable and
cgnploted at the time of the elosing of the polls at such elec~
tion.

The atatutory direction that "the officers of si:h
slection shall depignate such of thelr number as will not in-~
terfere with the uninterrupted use of voting machines by the
voters during said election” is, it is bellieved, merely a re-
quirement that the personnel of the orficers holding the dec-
tion shall not be reduced to the point of interference with
the uninterrupted use of voting machines by the voters on the
day of the slaction by reason of the absence of those engaged
in ocounting the absentee votes. It 1s the personnel of the eleo-
tion officers that shall not be reduced to such point rather
than the number of voting machines available to the voters, and
therefore does not indicate a legislative requirement that the
voting machines are to ba used in the tabulation of ebasentees
votes when such votes wers cast by a paper ballot, -

Accordingly, you are respectiully advised that 1t 1s
the opinion of thls Degartment that voting machines may not be
used in the countinz of abssntee votes cast by paper ballots in
counties where voting machines are adcpted for use, when, pur-
suant to Section 7 of Article 2997a, as amended, the authority
charged with holding the election has determined that absentee
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votes at such eleoctlon shall be cast Dy & paper ballot,

The counting and canvass thareof must be separate and apart
from that of the votes cast on election day by the use of
the voting machines, and in the mannsr provided for in the
statute and Aigsussed hereinabdbove,

Tours very iruly
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