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Honorable T. 0. Walton, President

Agrioultural and Mechanical College of Texas
College Station, Texas

Dear 8ir: o Opinion Xo. O-R828
; ‘ L 2

of the Btate, in re~
g 5 tultion Toes,

?atohor 18, 1640, you
\H. Lynoh, & student
iwenty~one years, and

In your op
outline the follomw
of your collsge is

Ee registered for the qurrent star on September 19,1960 ,
repident fee. Several days

4 oopy of a Judgment en~
tered + 18,2808, styled In Re; Addison Halsley
Lynoh, & the 103rd DistrictCourt of Canseron

Coun disadilities as & ainor and requested
ref ~resident fees paid for this semsster and
claime P g payment of further such fees in the
future. “Jn audbatanse you request our opinion as to whether
Er. Lynch e 1 & non-resident student sudject to the
payoent of tion as provided in subdivision 2 of Section

1, Article 26540, Vernon's Civil Statutes or whether the
Judgment rororru& to haa the effect of making bhim a resi-
dent of the State so far as the tuition to be charged him
is ooncerned.

You have submitted to us along with your opinion

reqguest the certified eozy of judgmsnt referred to., Incor-
poreted in the judgaent is a copy of the petition upon whioh
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it wag based. Briefly, the petitisn alleges that ¥r, Lynch
is over ninetesn years old aad under twenty-one, While it

is allegod that he resides in Cameron County, Texas, where

he haa been living with his brother aince the suamer of

1838, the reason given in the application for desiring his
digabilities removed is that his mother and father are non-
residents of the State of Texas, that while he ¢onsiders him-
self a resident of Texas, he ia compelled to pay the high,
pnon~resident student tuition, and that the funds whioh he

has available are such that ﬁo might not bHs able to somplete
his college training Af he is required to pay the high tuition
fees charged non-resident students and that therefore from &
practical standpolint, 1t is essential to him to have his 4is-
abilities removed in order that hs may complete his oollege
education. It 12 said {n the petition that if the oourt

will remove his dlsabilities, then he can legaslly olaim Tex-
as oitizenship; and as such, be entitled to attend the said
college by pcying the oomparatively small tuition oharged
Texns students., In the judgment it is found that all of

the statements and allegations in such petition are true, that
Er. Lynch resides in Cameron count{. is batwoen nineteen and
twenty-one years of age, and that it is advisable and to his
saterial advantags to have his disadilities removed, It is
also expressly found "that his father and pother, Wilbur w,
Lynoh, and Florrie Lynch, are each of them living, but are
non-residents of the State of Texas.®

Subsection £ of Seotioh 1, Article 28684¢, Ysrnonts
Civil Statutes, fixes the tuition to be charged nmon-resident
students, and then contains the following:

", « « A Ron~resident student is heredy de-
fined tc be a student of less than twenty-one
(81} years of age, living away from his fanily
and whose famlly resides in another State, or
whose family has resided within this State for
a8 period of time less than twslve (1£} months
prior to the date of registratioa, or a student
of twenty-one (2l) years of age or over who Tre-
sldes out of the State or who has resided with-
in the State for & period of leas than twelve
(32) months prior to the date of registration.”

+
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Under the above definition, the student in ques-
tion ia clsarly a non-resicent, unless he has been rescued
by the judgment rendered in the Distriet Court of Cameron
county. For the reasone hexreinafter appearing, ws are of
the visw that suoch Judgment has not ohenged the status of
this minor es a non-resident under the above statute.

Articles 05921 and 5922, Vernon's Civil Statutes,
read as fellows:

“Article 5921. Minors above the age of
nineteen years, where it shall appear to
their material advantage, mey have their dis-
sbilitier of minority rezoved, and be there-
after held, for all legal purposes, of full
age, except aa to the right to vote,”

»Article 59E2, The petition for such re-
moval shall state the grounda rellied on,
whether the pareants of the minor are living
or dead, and the neme and residence of esach
living parsnt. Such petition shall be aworn
t0o by the father or mother of said minor eor
by any other credible person cognizant of the
facte, and shall be flied in the Distriet
Court of the County where the minor resides,
and & hearing hed on any day of any term of
said Court, or during & wvaostion of said Court.
Provided that in Distriet Courts of Digtricts
having more than one county within such Dis-
triot, upon the f£iling of sash petitien, for
removal of disabilities, in the County in whish
such minor resides, the Diatriot Judge of said
Court may hold such hearing and remove the dis-
abilities of such minor, in any County within
such Distriet wherein he may be then holding
Court or may be found, As amended Aots 1939,
48th Leg., p. 497, 8 1.»

Article 5983, Revised Civil Statutes, contains
certain resgulations partalning to citation and prooedurs.
These statutes oconstitute all the atatutory law in this
state on the subject of removal of disabilities of minors.
The last sentence in Article 5922 was not in ths satatute
until 1t was added by an amendtent made by the Forty-sixth
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Legislature. Prior to such amsndzent it had been firaly
established that the regquirement of Article 5922 that the
petition be filed in the county where the minor resided
was & jurisdioctional one, Cunningham vs, Roblson, 136 8,
w. 4413 Durrill vs, Robison, 138 §. W, 107. Obviously the
only relaxation from the 0l¢ statute made by ths amendzent
was L0 permit the prooceeding to be had in anothesr aounty
in the same Judioial district when the judge should b%e hold-
ing court or for some other reason be fouand ia such other
ocounty. Howevsar, residence Of the minor within the dis-
triot was left jurisdietional., Court decisicns arising un-
der the old statute are plainly applicable to tha amanded
act, exoert as above stated, and ths question befors us
does not involve that exception.

e F

(K

We quote in full the opinion of Chief Justice | X
Brown, in Durrill vs, Robison, supra, as follows:

"It appears froxz the judgment of the dis-
triot court of Travis county, purporting to
Tenove the disabilities of relator, that she was
not & rasident of the county of Travia within
the meaning of the statute., Her application
shows that sghe came to Travig ocounty for the
purpoce of getting her disabilities reroved,
and that she intended as soon as she accomplished
that purpose te retura to Kl Paso county. The
oourt recites in its order that she is teapo-
rarily a resident of Travis county. The stat-
ute provides that the proceeding must bBe had
in the county where the minor reasides, and, it
appearing upon the faee of the proceeding that
she 4id not reside in Travis scunty, the order
is void, Qunoinghem v. Rodison, 138 8, W. 441,
Baing a minor, the relator is not gualiified to
purchase ths land,

"It is therefore ordered that the motion
be overruled, at the cost of the relator,”

From the opinion of the Supreme Court im in G. C.
& 5, ¥, Ry, Co. va. Lemons, B06 5. w. 75, we quote:

", + « It is certain that the domicile and
reaidence of T, E. Lenons, under any meaning
which may be asoribed to those words, was in
Parker county until hiz removal to Dallas ané
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his alleged emancipation; for T, E. Lexons was
living irc Parkcer ocounty and that was the domi-
cile of bhilsz fether, znd It is settled law in
Texas that the domicile of e minor child is sl
ways that o the fathar, and necessarily changes
with any okange of the father's doxiolle, Rus-
sell v, Randolph, 11 Tex. 4068; Franks v, Hancocok,
1 Posey, Unrep, Cas. 561, 562; Lanning v. Oregory,
100 Tex. 314, 316, 99 5, ¥, B4R, 10 L, R, 2, (X.
S.) 690, 183 An. St. Rep. 809; Pirst State Benk
v, Fain, 157 S. w. 454. The resson for this
rule is given by Judge Wheeler in the following
langusge of Judge 5tory ir his Confliot of Laws,
section 44:

"¥inors are generally deesmed incapable,
proprio marte, of changing their domicille, dur-
%gg their minority.' Hardy v, De Leon,l Tex,

7.

=2chouler states:

"'The doxlcile of origin remalins antil
another 1s lawfully ae¢zuired, aa?, since minore
are a0t sui juris, they zay not change thelr
doxieile during thelr minority, though they say
whan of full age.* FSohounler's Dorestlo Relations,
p. 313.

"It is obvious that the disability of a mi~-
nor to effect & chaange of donicile by aet of his
will rests at least in large msesure on his pre-
sumed lack of capacity to form the the intention,
whioh 18 the all~-important eleaent in effectiing
such & ohanege, 2nd the law makes no 4istinction
with respect to this lack of capaciiy at the vary-
ing stages of nminority: the presuuption besing the
same at 18 yorrs s at 16 months, ESince thers is
no important differende between the intentlion re-
guired to affect a change of domlolile &nd ic el-
fect a change of residence, whensver the word
'residsnce?’ is5 used in the sense of a home fixed
by intention, sonourring with bodlly presence, it
must bs held that the 4igability, whioch prevents
the minor, through lack of oapecity to have the
esssntial intention, from aoquiring & new domicile,
likewige prevents him from aocquiring such & new
residence a2 is adbove manticned,. Brown v. Boul-
den, 18 Tex. 435; Brisenden v. Chamberlain {(C, C.)
$3 Fed, 3113 In ¥» Cannoan‘a Estats, 15 Pa, Co, Ct.
R. 312, 214."
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The case of Lanning va. Gregory, 99 S. W, 543,
was & habeas corpus case involving the custody of a8 child.
¥rom the opinfon of the Supreme Court therein, we guote:

"Y¥e answer the firat question that thae
dociclle of the infant fcllowed that of the
father, and, upon the change Of the fathert's

Aot nd o ‘-‘— M T omsald o don ham A
GUHILCLAT 110 1“&“" HU LUI-I-J.BA“HQ, uuu Add™=

fant's domicile was likewise changed., . .

"To the third question we answer, the
ebild being in the lawful custody of the
father, his domicile was in the state of
Louisiena, and the district court of Hunt
county éid not acquire Jurisdicetion of the
child by ree.on of his tesmporxary prescnce in
the state of Texas. That court had no author-
ity to adjudse a change of relation between
the futher and the ohild, Brown on Juris- i
diction, 290." A o T

L -

0n the above point we cite also, Bank vs, Fain,
157 S.W, 454; 15 Tex, Jur. p. 715; 19 C. J. p. 411; wright
V4. Wright, 285 5, w, $09,

The judgment in the removal of disabilities pro-
cseding shows upon its face that thls young msn's pareants
were non-residents of Texas., AS & matter of fact the re~
¢srd phows that it was the non-residence of such parents,
in view of Article 26854¢, which precipitated the proceeding
and produced the advantage relied on to obtain rellef, From
the authorities cited above, it is oclear that the alnor's
residence or domicile was that of hies percnts, lack of juris-
diction is thus affirzatively shown in the order itsslf.

From Cunningham wvs. Robison, 1386 S. W, 441, by
the Supreme Court, we quote:

"The authority here oonferred upon the dis-
trict court is not Jjudicial in its charactasr,
but is a special authority, outside of the oon-
stitutional powers of the ocourt, In such class
of cases the Jjudgment or order entered by the
court is not entitled tc the presunption of ver-
ity, ezpecially as to the jJjurisdictlon of the
court, 48 would be the case where the function
perrozmed was that of the ordinary judiolal
powers of the court. Brown v. Wheslock, 75 Tex,
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385, 12 5, %. 111, 841 : }arks v, Lc¥lroy, 67
viss. 547, 7 Scuth, 408; Hindman v. ('Conzor,
- 54 Arg. €27, 16 S. W. 10%2, 13 L. R, A. 490.

”
*. & @

Gur opinicn follows that the order of the Dis-
trict Court of Cauneron County attenpting to ramovs the dis-
abilities of this m nor does not affect his status as a
non-raaident under 2634c. And, since he is under twenty-
one years of age and his parents reslcde outside the State
he is a non-resident »ithin the meaning of the atatute and
subject to the payzent of the fees provided in sub-para-
graph 2 of 3ection 1 of sald Article 26340,

Youra very truly
ATTORNEY GERERAL OF TEXAS

By eaﬁz=-~«’/é?;£;aubcﬂ;'

- Glsan R, Lewis
Assigtant

APPROVEDOCT 25, 1940
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