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pear 5irg

n oonsideration of
not contesting the will®

your letter of Cotober 24,
inion of this department
X law., A5 we under=

now presented is whether or pot the beneficlery named in
the will 1a subject to the payment of the "exas Inheritance
“ax upon the entire smount devised to him under the will

or 1a he subject to the payment to such tax only upon the
value of the estate left to him in the will leas the
*2.,500,00 which he paid to the other helirs under the com=~
rremise agreerent.

Article 7117, of Vernon's innotated Civil Stet-
utes, reeds in part es follows:

"7 COMMUNICATION 1S TO BE CONSTRUED A6 A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTOANEY GENERAL OR FIRST ASSISTANT

p-robated. <The question with whieh you are
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*All property within the Jurisdiction of
this Stete, real or rerconal, corporete or in-
corporete, and any lnterest therein, inecluding
property passing under a generszl power cf appointe-
rent exercised by the decedent by will, inolud-
ing the proceeds of life insurance te the ex-
tent of the amount receivable by the executor
or administrator as insurance unéder policies
teken out by the decedent upon his own life, end
to the extent of the exo0883 over Yorty Thousend
Pellars (%40,000) of the amount receivadle by
all other beneficiories as insurance under pole
ioiles taken out by the decedent upon his cwn
14fe, wvhether belonging tc inliadbitants ¢f this
rtete or (o perscons who are nct inhabitants, re-
gardless of whether such property is looated
within or without this State, whioh shall pass
absolutely or in trust by will or by the laws
of deacent or distritution of this or any other
State, or by deed, grant, sele, or gift made
or intended to teks effect in possaussion or ene
Joyront &fter the death of the grentor or donor,
shell, upon ressing to or for the use of any
person, corporction, or assccleticn, btz sudbject
to & tax fer the denefit of the Stetets Ceneral
Revenue Yund, in sceordance with the fcllowing
cleasalifioetion, « « "

¥e are unable to find any case authority in Texas
on the propoaition you present. VTowever, a similar question
hes presented itself on nurerous oocoasions in the courts of
other ststes of the United States and the ccurts are in oon-
flict s to the rorrest result to bs reached in suoh a situa-
tion, Tvidently a majerity of the Jurlsdictions Lold the
entire ecount received by the devisee under the will as sud-
Jeot to the inkeritence tax despite the faot that tne amount
aotually teken by him is diminished becsure cf & compramise
agreexzent he entered into with other claiments in oconsidera-~
tion of their forbemrance from contesting the will,

The Supreze Judiclel “curt of Yassaohuseotis was
presented with o like fact situation in the case of —rewn
¥, ¥Yeloughlin, 190 1% F. 728. The ccurt held the entire
erount received by the devisee as texatle desrtits the com-
rromise egrectent and steted as followes

*“ven when a cormprotise of a centest over
the admission of a %ill to probate has been au-
thorized by & court under the statute (&, L.
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{mer. ¥4.) o. 204, & B 15-18), upon the prodate
of the will the title devolves bty force of ths
will, and then 1s trenaferred socording to the
agreez~+nt of compromise. ¥1llis v. Yunt, 228
Vess. 39, 116 1%, 7. 958, Topelgnd v, “heelwright,
230 Yass, 131, 110 ¥, ¥, 8487, ~he tax was prop-
erly levied upon the gift by vill of the whole
residue to Caffney, and at a rate adapted to his
roletionship or went of relationship tc the tes-
tatrix. « o« "

The Court of Arpeals of New York reached a sim-
result in the case of In "¢ Ccok's “state, 79 H. ¥.
The ocurt steted as followst

wThe ccxpromise 41d not change the will,
Yo settlerment could change a word that the tes-
tator wrote. The will stands ao it was written,
and the mont nolenn instrurcent, executed by zll
parties interested, could not convert a bequest
to the nephews and nieces into a beguest to the
widow, 4is we g&id in another oese, she tekes
under them 'Sy contract, not under the will or
frorm the testator.' Creenwood v, Yollbrcok, 1l1ll
. Y. 465, 471, 168 W. Y. 711. A succession tex
is messured by the legal relation which the laga-
toe bears to the testator and is not sffected by
the relaticn which an assignee of the legates
bears to him, Tere the legatees toock the re-
siduum under the will. Theysucceeded the testa-
ter in the ownershiy thereof and thelr succes-
sicn pgives rise to the tax, The widow 41d not
take the residue from the testator, for he dJid
not give it to her. <he teok es assignee, not
a8 legatee, Unless she took as assicnee, she
4id nct take at ell. ‘The legzstees assigned to
her and the rote cf texation is fixed by their
reletion to the testator. As she did not tuke
through the will, the succession tax ¢snnot be
fixed at the rate of 1 per ocent, &8 in the case
of a tequest to g widow, dut must e fixed at
the rate of 5 per cent, o8 in the cese of a Le=-
quest to nsphewz and nieces.”

Terhaps the best discussion concerning the reason

benind the rule discussed in these cases was ~iven by the
fuprere Court of Illincis in the case of Tan 7e Greves' TFstate,
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é9 %, ¥, 978, The ccurt conatyrued a fact situation very
sirilar to the one under oonsideratioan in this opinion,
and stated es followsy

»The inheritance tax law {Purd's rev, “t.
1908, o, 120, B 8 286-368) provideos trat ell
property so desoending, whether under the stat-
ute of wills or the stotute of desoent, shall
bs subjeot to a tax at certain specified rates
at the fair warket vzlue thereof, which shall
be due at the deeth of the decedent. The tax
i1s not upon the estats of the decedent but upon
the richt of succesgion, snd it aocrues at the
gare tire the eatste vests =« thet is, upon the
death of the Jecedent. C(uestions may arise as
to the persons in whom the title vests, ané such
guestions rey affeot the amount of the tax and
the person whcese estate shall he chargeable with
it; bdbut, vhen those questione are finally deter-
mineé, their deterrination relates to the tire
cf the decedent's desth. Yo changes of title,
trangfars, or agreements of those vhoe succesd ,
to the estate, arcng themselves or with strangers,
can affeot the tax. 2ll gquestions concerning it
gusé he deterrmined as cf the date of the decedant's

eath. .

»It is {nsisted thet the value of the re-
siduary eatate 16 diminished by the adverse cluim
of the gontesting hedr, and thet the payrent of
*60,000 made in good faith upon reasonable grounds
ror the settlerent of such olaim should there-~
fore be deducted in fixinz the velue of the estate,
*he stetute reculres sll the property of the e&s5-
tete to be g*rraised at its fulr market vslue.

The wslue of tha estate whkich passes is the value
80 ascerteined less the indebtedness of the de~-
cedent end the exrennes of administrstiocn, Thate
ever litizetion may ocour hetweon those who suc-
coeed tc the estate g3 to thelr respective rights,
or between different oleirants of interests, can-~
not affect such value, « + «

*It 48 arsued that the heir reccived the pum
of °50,000 es the velue ¢f her interest 4in the
estate by virtue of the fact thut she was helr,
ané that it therefore passed by descent, In faot,
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hovever, she received nothing a2 heir. Che re-~
oeived nothing fror the estate. Yo beneficial
intereet paseced to her under sny statute, “he
pocney was paid to her ty virtus of & centraot
with the Lheirs, Yenry “reves died testste, Fibp
vill disposed of sll his estate, Thes whole of
the residuary estate vested, at the instcnt of
his dosth, in the reslduary legatees. The in-
heritasnce tax was ¢due and payadle. The benefi-
¢ial interest in the property then psssed to the
%egateea and theolr suocessicn gave riase to the
BXs o« ¢ "

"he same result has besn reached by the courts
of severs]l other gtates, fese the cases of Treglish'a Estate
¥. Crenshaw, 110 £, w. £10, by the Zupreme Court of Tennos-
see; Tn te ¥wellst Tstate, 120 ¥, %, 713, by the Suprene
court of Iowaj Cochrant's Exescutor and Trustee v, Co-nmon-
wealth, 44 ©. %. (24) 603, Zentucky; Yao¥enzie v. ¥right,
252 P. B2l, by the fupreme fcurt of Arizona; In Fe O'lleill's
Fstate, 162 At), 483, by the Frerogativa Zourt of Yew Jersey.

A pinority of the states have sdopted & view that
when the beneficiary under the will pays rart cf the es-
tate to other heirs a8 a compromise agresement the smount
he actuelly recelves uhder the will is aoccordingly dimine
ished and such amount as hs actually receaives istheredy sub=-
Ject to the tux. The Supreme Court of Tennsylvania §n the
case of In Re Fepper's Tptate, 28 At)l, 353, stated as followsy

"¢ « ¢« Tn this case, if the will was sllow-
ed to stand, the entire eztate is liadle to the
tex}) but *he only son of testator, and tn whom
no bequest wes nade, for the reasnns steted in
the will, -~ that he wes alreedy amply provided
for, flled a caveat ¢o oontest the validity of
the will., After some testircany hed bean taken,
an agreecrcent of cocrremise wes entered into te-
tween scme of the legatees ond the cavestor,
whereby they euthorized the executor to pey to
him & certaln gsum out of the tecuests to them in
gsettlerent cf the controversy, ahnd in concidera-
tion therecf the caventor agread to withdraw the
caveat, discontinue 81l procesdings, and thet
the will should be mdmitted %o prrodbate, etc. "he
question ncw arises whether the legatees ere
lizble, not only to the oollatergl tax upon the
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balance of their legacies, but alao to that
upon the smount they asreed to pay the caveantor
in conxprozise and settlerent., ™e bhave reached
the conclusion that under the rcet favorctle
construction of the act, &0 far &8s recpests the
contention nn behalf of the vommonwealth, they
ere not 80 lisble, &nd for the reason that the
snount poid the caveator wasd naver received hy
them ag legateas, and under the aot it is only
so much of the estats which gotually pesces to
then by virtue of the will thet 1a liable to the
tax. Yt will readily be eaen, if the ocntest
instituted by the caveator had deen successful,
he would te entitled, under the intestate lsw,
to the entire estate, and freed from the tax,
rut, instead of rurther litigetion, he accepted
& portion of the estate, relinquished his clainm
t0 the bdelance, ané thus, of course, reduced

the exmnunt passing to the legatees; end in fact,
to the extent of the emount he received, the
will is & nullity; so thet all the legatses taoke
s tke armount of their begussts, efter deduocting
the sur paid the caveator, and this they concede
i8 subject to the tax. This, we think, is the
proper construction to be placed upon the act of
asgenhliye « o "

The Court of Appeels of Ceorgla in the case of
Taylor v, State, 149 <. ¥, 321, held ia acccrdence with the
rule announced in the Fennsylvania cece, supra, and astated
further that the heir which contested the will in teking
the property under the compromise agreement in reelity was
teking the sare under the lavwe of descent end distridbution
begcauge it was throush his heirship that he was in a posi-
tion to contest tre will, "he orurt concluded as follows:

", o » 8ince the sgreerent of aocccrd and
satisfaction, whereby the recspective rights of
the legatee ard the helr et lew were adjusted,
had the effeot of rendering the will inoperetive
to the extent ¢f the portion of the property re-
¢ceived ty the helr, and perrnitted it to pass in
scoordance «ith the laws of descents and distri-
hutien, « « "

The sare rule of law as epplied by the Tennsylvsniea
and ceorgia courts was adepted by the "“uprepe rfcurt of Colorade
in the case of Teorle v, “right, 91 T, 33, Towever, mince
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trat time the statutes of Coloredo have been amendsd so
that the Colorado tex ie now simliler to the Pederal tax
in that the sane is mors properly called an estate tax
rother then an {nheritance tax, end under the decipions
of the ocurts of that state construing the new tax atat-
ute the rule {g the same as applied by the mejority of
the courts discussed, supra.

“he pame rule of law discussed herein es the
minority rule wes edopted by the Supreme Court of Vinnee
sota in tke ¢sge of State v. Trobate Court of Yaadiyohi
County, 172 Y. wW. 902, THowever, in thet oese two of the
judges dissented and analyzed the cases diacusced herein
vhich constitute the majority view and expressed & prof-
erenoe fcr the result reached by those oourts.

Py way cof summery a majority of the states who
have discussed the pronlem hove held that the benefioliary
under the will geta full title to the property at tho tirce
of the death of the decsased and thet at sucno time he be-
ooret liable for the full inkeritence tex. They also state
thet this rule 48 not effected by eny compromise or egree=
nent rade in considéretion of the forbtearence of contest- !
ing the will. Cn the other hand a minority of the gtates
have adcpted the view that the nrorerty aotuslly received
by the devicee under the wil)l even though the sare is pro~
bated in full is diminished by a compromise acreerent or
sottlexent rede in considerstion of the forbearance of
suit with other helrs cf the deoeased. They, therefere, -
hold tbat the inheritance tax atiaches only to the property
actuelly received by the devises,

It i the opinion of this departrment that the
rule announced herein £s a majority rule is the tetter
one and the cone tkbat will bde fecllewed by the ccurts of
this ntete., Artiecle 3314, of the Fevised Civil Statutes,
reads in pert as follows:

“~ken 8 person dles, leaving s lawful will,
all of his ¢state devised or tenueathed by such
will shall vest izrediately in the devisee or
108&t0°; s o« "

The Supregme Court of thie “tate cited ths above
qucted article in the o gse of ,Prare v. “hitaker, 36 £, ¥
{:4) 149, und held that the devizees tcok title to lenéd
devirzed to them under the will of the decsased immediately



fenoreble George H. Sheppard, Page 8

upon said deceased?s deeth, The San Antonio Court of Civil
;ppeals in the case of Cannaway v. Farrears, 74 =. =. (24)
717 (reversed by the fTuprexe Court oo other grounds), steated
as followst

". o« « Thst upon the death of the owner of
proporty the legel title vests at once in his
heirs, subjeot to the contrcl of the adzinistra-
tor during his tenurej} . . .*

‘The Texarkana Court of rivil Arpeale in the case
of "mith v. lancaster, 248 =, Y. 472, wri! of error refusegd
by the Supreme Ccurt, stated as follows:

", « o AnG, moreover, it is the settled rule
that an estate by devise tekes effect {rmediately
upon the desth of the teatetor unless otherwise
directed, and that the title of the devisee 1=
not effected by the delay in prohvating the will,~

ve Yelleve, therefore, that in the fact situation
subr{tted vren the deocosed died title to the proyerty de-
" vised wae vested in the bveseficiery under the will to which
rroperty he fully suoceeded when the will was prodated. At
such time en inheriteznce tax deceme Jue against the full
velue of the property which said beneficiery took under the
%il)l, %e 4o not believe this result i{is ohenged by any dis-
yosition whatsoever made by the devigsee under the will
whether it be in comprorise or settlement or otherwise, e
agres with the comment in 26 “uling Case law 232 &s follows:

*Tt bas been held that whent the legatees
agree to pay to the heirs, who are in the non-
taxable class, & portion of thelr legacies to
avold a ccntest, the amount so psid should de
deducted in deternining the tax upon the lega~
tees; but this decision seers ¢learly unscund.,”
(Trphasis ours)

- 7o reaching this result we sre s2lso influenoced
'y the edcinistrative construotion vhich hes been plsced
en this protlem of construing the Texss Inheritance Tax

'ew by the JAttorney feneral's Teprartrent and the Comptrol~
ler of ™uyvlic icoount's Tepartmant since 1928, ~uch con-
ftruction would be eccnsidersed by the scurts of this State,
*¢ Yoy vy, “ohneilder, 110 mox, £69, SE1 &, ™, 8803 ity

of Tyler v. Texas Tmployers Tnsurance Association, 238

iy s P IR
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r, V. 409, ©On Yedruary 3, 19Z8, Assistant Attoraey Cen-
ersl Faul 4, Tage., Jr., rendered an orinion to the Hone
oreble 5, ¥, Terrell, Compiroller of Tubtlio Acoounte, on
tris question, and said copinicon contained the follosing
languaget

*It eprears thet the deviseos, under the
terrs of the will, will mske a settlerent with
gertain slleged helra and you requast to bve ad-
vised if the tex is %0 be neressed aguinst end
paid by the deviseos under the terms of the will
or by the distributees under the azreement reach-
od with the heirs,

oYou are now advised that the law requires
8nd it bes alco been held that the tex should
be paid by the devisees, Tnder the terms of the
will no errsacerente of this nature cen alter
the payment of the tex." '

You are -advised, therefcre, that in our opinion
the entire estate inherited by the devicee under the will
under the faocts ycu present is sudbject to the payment of
the Texas Ynheritance Tax, )

Youra very truly
ATTORNFY GYMERAL O TIXAS

Prj;

»i1ly Goldbverg
RO APPROVEDNOV 12, 1940 Assistant

M
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