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Dear Sirs - : ' - Opinion No. 0-2888
. - Res The filing of complaints
vhere geveral offenses arise
out of orne transactiom.

Your request for opinlon has been received and carefully
considered by thi: department. We gquote from your request as followas

"I have been requested to write to your department for
a ruling on the :l'ollwins matter:

"In a county which opera.tes under the fee basis, what
1le the test ae to how many complainta can be flled agaipnst a
defendant for acts conatituting varloms violations of the
oriminal law. In other words, where a party, for illustration,
ig drunk, disturbs the peace and fights, cen three complaints
be filed againet the defendant, and upow convlction in one case,
will such conviction be & bar to the profecution of the rduhfning
cages. All acte growing out of the seme transaction. .

"In this connection, Vol. 4, Texas Jurisprudencs, page 8591,
| 50, it is held: 'Of course, when the previons conviction was
for an entirely separate and distinet offense, such as affray,
it is no bar vhatever to a subsequent prosecution for assault.’
Citing, McCrav ve. State, 73 Texas Criminal Reporta 45, and
Decker ves. State, 58 Criminal Reports 159.

"Almo, '....vwhere the defendant bas been a.cquitted of the
charge of unlawfully carrying brass knucks, and ls then
prosecuted for an asgault wltk such weapons,.' Clting Chisom
va. State, 77 Crim. Rep. 397.

. "Yol. 12, Tex. Jur., page 566, | 246, lays down the
following rule, 'One may be convicted for ruming a bawdy .
house, and also for vagranoy, because the transactlons are
not identical point of time.,! Also, 'the playing of the
game of dice is a continuous offenrse, each bet is distinct
and separate violatlom of the law amd a conriction of one
offense does not bar a trial for another.' Clting, Parks
ve. State, 123 8.,W, 1109.
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567,

"It is my opinion that the test as to the number of oages
thet may be prosecuted egainst a defendant depends upon
vhether or not the pointa of time are identical or wvhether
a continuous transaction, and the facts in each case must
be disclosed.”

Sections 241, 242, 245, and 246, pages 560-561-562-565-566-
12 Texas Jurisprudence, read as follows:

¥24l, Several (ffenses Arising Out of One Transaction, -
The same transaction may constltute several dlatinct and aeparate
offenses, in which case the defendant may be separately pro-
secuted and punished for each, and a conviction or acquittal
for one will not comstitute a bar to & trial for the others.
And the fact that two distinct offenses are committed contem-
poraneously, or that one is committed in ald of the ¢other,
does not make them any the less distinct. Thus 1f the accused
slays two persons with the Intent o volition to kill both
they are separate offenses althougih occurring at the same time,
and a convictlon or acquittal for one offsnse does not bar a
prosecution for the other; an assault with intent to murder
and carrying a plstol unlawfully are different offenses, though
groving qut of the same trangactlon; and a conviction on a charge .
of driving an automobhile without lights does not bar a prosecutlon
for tranaporting liquor in the automobile, though the defedant
put out his lights to aid in concealing his transportaticn of
the liguor. Further i1llustrations will be found In the articles
dealing with specific crimes.

242, Prosecution for Part of Singlodériu. - The Sta.te'f

' may not split up one orime and prosecute it in parts, and a

proseocution for any part of a single crime bars any further
prosecution for the whole or a part of the same crime. Where
the act charged comstitutes but one crime, though it l1s divie
eible Into different parts or degrees, the state may out or
carve out of 1t but one offense, and having prosecuted and
convicted the defendant of this offense, may not prosscute
further the transaciion out of which the offense was carved.
As large an offense may be carved out of the transaction as
possible, yet the state may cut only ona. . 8o where several
articles of property are stolen at the same time and place

a convictgm for stealing part of them will bar a subsequent
prosecutioh for stealing any of the other articles. This
doctrine of carving applies with more force to a romer
conviction than to an acquittal.

"245, Where Several Offenses are Charged or Prowd. -
Where a defendant has been trled on several counts and
convicted under one he is thereby scquittéd of the others,
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and may not later be tried upon the cnes for which he was

80 acquitted. ThHus where there are several cownts in an indict-
ment and only one is submitted to the jury, this amowmts to

an acqulttal upon the abandoned counts, and the defendant may

not upon a subsequent trlal be prosecuted on the abandoned oounts.
Moreover, vhere two or more similar but separate actes constitu-
ting ereparate offenses are placed in evidence under an indict~-

ment or Information under which & conviction of sither offenss

can be had, and neither the state nor the ocourt elects one
particular act on vhich conviction is sought, a plesa of former
conviction will be good upon a subsequent prosecution based on
any of the acts or offenses proved, it dbeing uncertain for
vhich one the oconviction was had. But the rule is otherwise
where an election is made and the jJjury restricted to one
rarticnlar act.

"246. Continuous Offenses. - Where an offense is a
continuoue one, & conviction bars all further or other
prosecutions up to the time of the comviection, unless the
Indictment or information carves out the time of the
camisaion of the offense, and the evidence, as well as the
pleading, is confined to the time so carved out, The trans-
action is a continuons one vhere there i1s one design, one
impulse, and ons purpose upon the part of the acoused; dbut is
not continuous If it gonsiste of a single act, or a geries
of acts, or where, in order to consummate it, an interval of
time is required. Thus one may be convicted for running a
bawdy-house and also f&f vagrancy bdecaume +the transactions
are not identical in point of time. And while the playing
of the geme of dice 1s a continuous offense, each bet is
a dilgtinct and separate vielation of the law, and a conviction
of one offenge does not bar a trial for enother. But one
conviction for the statutory offense of opemning places of
business on Sunday is a bar to prosecutions for opening at
other times on the same day; in order for the stats to carve
prosecutions in cases of this charasiter, the statute must
prescribe or the legislative Intent must be clear that it
was the purpose to meake each act or performance punishable.”

Opinion NO, 0-T1 of this department holds that where the
same transaction may constitute several distinct and separate offenaes,
the defendant may be separately prosecuted for each and a fee may
be collected In each case. The opinion also holds that where the
act charged constitutes but one crime, though it 1s divisible into
different parts or degrees, the State may cut or carve out of it
but -ane offense and, having prosecuted end convicted the defendant
of this offense, the State may not prosecute further the transaction
dr act out of which the offense wae carved. We enclose herewilth
a copy of sald opinion.
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: The illustration contained in your letter where a party

iz drunk (in a public place we assume), disturbe the peace snd fights,
is epparently covered by the following articles of our Taxu Penal
Code, to-wit:

Article 473, Vernon’s Annotated Texes Penal Codes
HTYD awwr duvi e smmses e =505 shall .
ded WA ] WWWY Ud WiAWET PO BV HHHJ.J.
a public place they shall be fined not expeeding one
hundred dollars.”

f P, P T Ry 1, g

Artiole 474, Vernon's Antotated Texas Penal Codes

"Whoever shall go into or near any public plsce or into
or near any private house and shaell use loud and vociferous,
or obscene, vulgar, or indecent language or swear or curse,
or yell or shrisk, or expose his person, or rudely display
any plstol or other deadly weapon, in a menner calsulated to
disturb the inhabitanis of auch nla.oe or house, shall be Tined
not to exceed one hundred dollars.”

Article 475, Vernon's Amotated Texas Penal Codes

"A f'public place,’ as used in the two preceding articles,
ia any public road, streset or alley of a town or city, ér
any store or work shop or any place at which psople aré aspembled
or to vhich people sommonly resort for purpcses of bueiness,
amusement or other lawful purpose.”

Article 477, Vernon's Amnotated Texas Penal Code: -

"Whoever shall get drunk or be found in a -state of Intox-
ication in any public place, or at eny private house except hias
own, shall be fined not exceeding one hundred dollars.”

You are respectfully advised that it 1s the opinion of this
department:

1. That where the same transaction may constitute several
distinct and separate offemses, the defendamt may be separately
prosecuted (under separate infiictmsni or ecomplaints) and pumished
for each and a fes may be collected in éach case.

2. That the offenses of affray (denounced by Article k73,
V.A.T.P.C., supra) diasturbance (denounced by Article &7k, V.A.T.P.C.,
supra) and public drunkeness {dencunced by Article 477, V.A.T.P.C.,
supra) given Iin your illustration, are separsts and distinct
criminal offenses In law, and may be separately prosecuted under
separate complaints and legal convictlons had thereon-even though
arising out of and In the same transaction.
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3. That vhere the act charged constitmtes but ome crime,
though it is divisible into different parts or degrees, the state
may cut or carve out of it but one offemse and, having prosecuted
and convictek the defendant of this offense, the state may not
prosecute further the transaction or act out of which the offense
vag carved.

4., Thet where an offense 1s a continuous one, (such as
keeping & disorderly house - See Novey vs. State, 138 SW 139) e
conviction bars all further or dher prosecutions up to the time of
conviction, unless the indictment or information carves out the
tims of the coumission of the offense, and the evidence, ag well as
the pleading, is confined to the time so carved out.

Yery truly yours,
APTIORNEY GENERAL OF TEXAS

By /s/ Wm. J. Faming
Wm. J. Panning

Agslstant
WIF 1AW -8
APPROVED NOV 20, 1940 APPROVED OPINION
COMMITTEE
/a/ Gerald C. Mapn BY /a/ B.W.B.
CHATRMAN

ATTORNEY GENERAL OF TEXAS



