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Departusent of asgriculture
austin, Texus

Gentlenan:

Re:

'{o) authority of Com-
sunmarily to it

Bill SE3, Chapter 350
nd” Iegislaturse, Regular Sessaion,
pefruit from his own trees.
Haster Permit under Federal Quarantine

gulatiéns the de¢laration that he was trans-
poxting the friit to Corpus Christi, Texas, within

e Sitrus/Argea. EHe secured & Ccrtifieate of Mature
the grove from which the fruit was de-~
ve been harvessted. TNhs Crower in gues-
tion to comply with Sec. 8 of House 3111 &BJ,
Asctes of the Regular Session of the 43rd Lsglalature,
1933, whieh reguires persons offering commeroial quanti-
ties of citrus fruit for 'shipuent' within the area
affeoted by the Act to give 'dus and timely notice of
time of shipment in order that sn inspedtor may be
provided to make the necess inspection.' The
Grower in gquestion further felled to coaply with the
Commissioner's Regulation Number Twelve of the Rules
and Regalations relating to marking and pasking for
shipuent,

/
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"It 1s the cuntention of the Grower that Section
Fifteen of the act, captioned "Sale without Orading
By Grower Feramitted,' relieves him of the nec-
essity of compliance with either the inspection
requirement of the Act, or the marking require-
ment of the Regulation,

*Presuming that, as in the above instance,

a grower of citrus frult pleks fruit froa his own
grove 1n oommercial quantities as defined by the
A0t, packs the sane in his own containers, com-
plies with quarantine and maturity requirements
in all partieulars and transports saild fruit in
his own truck to market, you are respectfully re-
queated to advise us as to the following:

"l. &4re the inspection requirements of Section
Eight of the aot applicable to the statement of
factas above set out, if market destination is within
the ¢itrus area?

*2. Presuming that the market destination is
beyond the boundary of the Citrus Area, would the
inspeoction regquirements of Section Eight of the
Aot be enforosable?

"%. Are the marxing reguireaments of Regulation
Number Twelve applicable in the instances sst out
above?

*4. FPresuming that the facets with relation to
the ownership, etc. of the fruit in question are
as above stated, then, and in that event, could
the grower hire any person to act as his agent in
the transportatioa of his fruit to market, within
or without the citrus area as defined ia the act?

"5, I would like also to know if the Commissioner
of asgriculture nas authority to stop traffic for the
specific purpose of determining whether or not the
oitrus inspection law has besn ¢oxplied with.”

Sections 7, 8, 9, 10 and 15, of Article ll8a, Ver-
non's Annotated Civil Statutes, Acts 1933, Forty-third Leg-
islature, page 550, Chapter 180, as amended, Acts 1935,
Forty-fourth Legisiature, Page 556. Chapter E38 read as follows:
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"Seo., 7. Whenever any grades or clessifi-
catlions and standards for citrus fruit become
effective under thig Act, no person thereafter shall
pack for sale, offer for sale, consign for sale, or
sell, except as provided in this act, any such de-~
seribed citrus fruit grown within the State of Texas,
to which suoh grades or olassifications and standards
are applicable unleass such oitrus fruits conform
with such grades or classifications and standards.”

"Sec, B. It shall be the duty of every person,

Tfira, corporation, association, or other organization
affected by this Act to give due and timely notice to

, the Commissioner, his agents, inspesctors and employees
as to the tine and place of the loading of citrus frults
subject to the provisions of this iot, or to report
t%0 the inspection atation nearest to the point of load-
ing. The terms *to ship', 'shipper,' and 'shipment'

- a8 noted in this Aot shall apply to the transportation
of oltrus fruit by an automodile, truck, trailer, or
any other veshicle, as well a® the tranaportation by
rail and/or water."

"Sec. 9. Whenever grades or classifications de-
come effective under this act, it shall be unlewful for
any person, firm, corporation, asscciatiou or other
organization to shilp any oitrus fruits to whleh such
grades or olassifications are applicable (except as
provided in Jeotion 15 hereof) unless such eitrus fruits
have first been inspeoted by a duly authorized inspeator
who shall issue a certificate of inspection showing
the grade, or other classification thereof, and unleas
such fruit be packed in contalners npprovo& by the Com-
nissioner of Agrioulture and fruit in each container
must be uniformly sized."

njes. 10, A certificate designating the elassi-
fication of the grade or grades of citrus rruitg sg

ry inspection upder this A®
3%§Q:°§°§g 33? 2%0 ng thag the of#&c!nl insvection

hus been made phall be issued by the inspector and de-
livered to the shipper. A ocertificete so fissued
under this Aot shell be accepted in any Court of this
State as prima facie evidence of the true grade or
classifications of such citrus fruit at the time of

inaspection.”
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"teo, 16. No erovision of this Asct shall be
P gonstruned to prevent a ower of oitrus frults within
i3 the area affected by this sot from aslling or dellver-
S Iog the same unpaoked and unmarked, or sofIIng his
7 8ro 1 Or an ay aereQ or %0 a packer for
agIn aef{n or storage wIEEIﬁ sald area. HNor
shall Tal of tﬁg 3 t

-any provislion 8 Aot prevent a grower or
packer from manufascturing the same into any by-product
or from seliing the same unpacked or unmarked to any
person aotually engaged in the operation of a commer-
¢lal by-produots faotory for the sole and express pur-
pose of being used in the sald ares for the manufao~
tare of a dy-produet for resale, The terms of this
Act shall not be applied to any number of containers
less than six (6), such a number is regarded as none
sommercial and not subjeot to provisions of this Act."
(Underscoring ours)

Regulation No. l& of the Commissioner of sgriculture
reads as follows:

"ggggLﬂTION NO. 12, No handler shall
paok or ship eny grapefruit unless said fruit
ig marxed gs follows:

"a. any lot of fruit below the requirements
of U. 5. Bo. 3 Grade shall be olearly and indelidly
branded, stamped or printed with the word *'GULL' on
the rind of each fruit in letters not less than three~
sighths (3/8) of en inch high,

"b. Any lot of fruit below the requirements
of U, 3. No. 2 Grade of Classification of this grade,
but meeting the requirsments of U. 5. No, 3 Grade
shall be olearly and indelibly branded, stamped or
printed with the words 'THIRD GRADE' on the rind of
Mg each fruit. in letters not less than three-sixteenths
. (3/18) of an inch high.

*e., any lot of fruit branded, stamped or print-
ed, 'Third Grade' of 'CULL' a8 required in this reg-
ulation, shall show no other mark.

"&., Any lot of frult whiech shows at least seventy-
five {75%) per cent of the fruit im individual eontain-
ers clearly marked asccording to the adbove designations
shall be deemed as complying with these regulations.
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In order to allow for variatlions incident %o
roper greding and headling, not mor: then ten
?10%) per cent by count of the fruit in any con-
talner may be below the percentage required to
be clearly marked, provided the lot as a whole
averages seventy-five (754) per cent or more."”

Seotion 7, of Article 118a, provides that oitrus
fruit shall not be s6ld, offered or oconsigned for sale un-
less it conforms to the applicabdle gredes or astendards and
olassifications, The purpose of Ssction 7 is to facilitate
inspection by making it the duty of every person to give due
and timely notlice to the Commissioner of Agriculture ag to
the time and place of the loading of citrus fruit for ship-
sant in order that Seoction 9 may be more resdily complied
with.

Seotion 9 of the Articles l18a makes it unlawful
for any psrson to ship citrus fruit without the prereguisite
inspection to determine (1) the grade or cther clessification
of the fruit; and {Z) whether the fruit is uniformly sized,
end packed in conteinexs agprovad by the Conmissioner of
Agriculture., Bection 15, however, is & limitation upon Sec-
tion ¢ and related Sectlions 7 end 8,

As provided in Section 15, & grower within the
¢itrus area may sell or deliver his frult unpacked or un-
marked, in dulk, or partly in bulk, to anycne, within the
:razﬁ or to a packer for grading, storege or packing, with-

n the area.

From a sareful study of thesa provisions of the
Att 1t 1s our opinion and you are sadvised thet inmofar as
the rirst sele or delivery by a grower is concerned, whether
it be to a packer or to anyone slse, within the cltrus ares,

such sale or delivery may be consummzated, 1f the grower so
slects, without grading, classifying or paoking §E§ frult,
Uonseguently, insofar as such sale or delivery is concerne
neither Sections 7, 8, or ¢ of Article 118a nor Regulation
12 will apply. ‘
A di’ferent result might follow if, for example,
the grower electsd to clessify or grade the fruit snd such
fruit were scld or delliversd as fruit of a certain classi-
fication or grade. As we understand the facts, however, we
are deeling with e situation where the grower has elected
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to teke advantage of Sectlion 15 by selling o delivering
his own fruit without grsding or peacking it. This he may
do, and it follows that your questione 1 and 3 must be
answered in the negative, insofar as sales within the oitrus
area are concerned.

Insofar a® sales to be consummated ocutslde the
citrus ares are concerned, we balieve the inspesction rtgniro~
ments of Seotions 7, &, end 9 are applicable, Section 13
provides no exoeption {n such instances. :

Por clarity we repeat Sectian 135:

"No provielon of this Aot shall be con-
strued to prevent a grower of citrus frults
within the ares effected by this Act from sell-
ing or dellvering the seme unpaocked and un-
marked, or selling his orop in bulk, or any

art thereof, or tc & packer for grading, paoke
ng or storage within seld area. Nor lhali any
provision of this Act prevent & grower or ,
packar from manufscturing the same into sny by-
product or from selling the same unpacked or un-
marked to sny person sotuelly engaged in the
operation of a commercial b -products fectory
for the sole end express purpose of .eing used
in the said area for the menufacture of & by
product for resale. The terms of this Act shall
not be appllied to any number of countainere less
than six (6), such & number is regarded s& non~
commercial and not sublect to provisiocne of this
Act." (Underscoring ours)

In order to effectuata the purposss of the act, we
mist interpret the last phrase, *"within daid ares* as quali-
fying the entire santence end not merely the clause of which
it 15 a part. The purpose of the Act wes undoubtsdly to pre-
vent the peddling of inferlor frult as fruit of a superlior
quality on an unsuapecting public, to inhance rsspect for
Texas citrus fruit in the syes of the market. If sale or
delivery of oitrue fruit may bde made by the grower without
inspection only to persons within the citrus area, then an
inspection of that frult must be obtained at some tire un-~
der the Aot befare it lesves the area; wheress, If the Act
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were interxrprsted to permit free sale or delivery by the
grower without inspection to enyone without the area, the
whole purpose of the Act would be frustrated insofar as
growers hendling thelr own fruit was concerned. Ve believe
the former interpretetion mcore consonent with the Leglisla-
tive intent. Juestion 2 is accordingly answered in the
affirmetive, and quertion & in the affirmitive inscfer es
sales beyond the oitrus erea ere concerned.

Insofar as queption No. 4 is concerned we have
found nothing that would prohibit a grower, under the facts
described in your letter, who elects to take acdvantage of
Section 15, from hiring any person to act as hls agent in
the transportation of hie frult to market within or withe
out the citrus sres. GSeotion 17, of course, makes it the
duty of all carriere to ses thet any shipment of fruit is
accampanied by & duly iszued certificate of inspection in
cases whers such inspection is necessary.

Your final guesticn (No. 8) ie & general one es
to the authority of the Cammiseloner of Agriculture $6 halt
traffio for the specific purpcse of determining whother the
fnspection provisions of the Citrus Marketing Act heve been
complied with, UWe have parefully erxamined the Act and heve
been able to find no such asuthority.

¥hile Bection 2 provides that inspection of esll

citrus fruits shall be under the directisn of the Commissioner
of Agriculture, Section 8 neker it the duty of all persons
{inpofer as rruit sub ject to lnspeotion is concerned) to

Tve due notlice of Lhe tilme snd piece of loading ror shipment

n order thet an lnspection mey be there cbtained, In addi-
tion, Seotion 17 mekes {t unlawful for any shipper, forward-
ing company, private, contract, or common carrier to ship,
transgport or accept ror ahipmant any oitrus fruit reguired to
be inepected unless poconpanied by & duly i{ssued certificate
of inspection. Nowhere in the Aot 18 the Commissioner given
authority to arvrest without warrent or conduct ¢ summary
seaTch and seizure to determipe whather thes {nspection requiree
mente heve been complied with, Your fifth questlon must 20~
cordingly be snswersd 1n the mgetive and to the effect that
the Commiseioner has no suthority summarily to halt grarrio.

'1
APPROVELJAN 2, 1941 ! Yery truly yours

M M ATTORNEY OGENEHAL OF TEXA

“TTORNEY GENERAL OF TEXAS B bt o /\O
N AL y
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