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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hop. M. C. Flowers CN\J}N

Seoretary of State
Austin, Tezes

Dear Sirt Attention: Mr. John Viok

sfridavit whieh
ride sudbatentially
nformtion required
2pi)ed under Artidle
the records of
gorporstion to be closed
te immedintely presced-
l, snd fron such effi-
% determine and eollset

¢ rranchise tax due May 1}
ind related gquestions.

in receipt of your letter of Novemder
you submit the following questicns
mexit for an opihion: :

prid empowsred to aot under Articlse
7089 and require s heginner corporation %0
file an arridavit, which would provide subd-
stentially the seme information required to
be compiled under Articls 7089, and cause
the records of such corporation to be closed
at s date immediately preceding May 1, and
from such arfidavit datermine and ocollgot
the franchise tax due May 17

. . i m—— A mERALIER AU T e s Eaaknty ACUTS Al AD CISAYT AZCETA LT



o4'7

Hon. ¥. C, ¥lowers, page 2

{(2) 1If the answer of the above gues-
tion is "Yes", should the demand upon the
corporation requirs the books to be closed
on & definite dste, or upon an inderinite
Gate to be determined by the ccocrporation
from a standpoint of convenience and se
near to May 1 as possible, which would
enable tham t¢ file the report and pay the
taxes on that date?

{3) If the records are to s closed
at & fixed time, what date should be the
closing time?

(4) If it has been decided that we
do have this suthority, would this Depart-
ment heve the further authority to audit
all back franchise tax accounts emd re-
assess franchise taxes, or would the state
be estopped by this prior departmental
practice?

Artiols 7084, Revissed Civil Statutes, 1925,
as anended, reads in part ss follows:

"Excapt as herein provided, aevery
domsstio and foreign oorporstion hereto-
fore or hereafter chartered or authorized
t0 do bdueiness in Texas, shall, on or be-
fore ¥ay let of each year, pay in advanocs
to the Seeretary of State a rfranchise
tax for the year following, besed upon
that proportion of the outstanding capital
stock, . . "

Article 7086, Fevised Civil Statutes, 1925,
provides in part:

"whensver a private domestic corpora-
tion is chartered in this State, . . . such
corporation ghall be required to pay in
advance to the Seorstary of State, ss ita
franchise tax from thet time down to =2nd
ineluding the thirtieth day of April next
following, only such proporticnats part
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of its snnus)l franchise tax, &s Lareinabove
rresoribed, as the preriod of time beiwsean
the dats of filing of its articles of in-
corporation or the issuance of its permit
to 4o buginsss, 28 the ocase mey be, and

on the first day of May following, bears

to & oalendsr year."

Article 7087, Revised Civil Statutes, 1925,
Teade as follows:

"To deterzine the amount of the first
franchise tax payment required by thias
chapter of any domastic ocorporation whiech
may be hsrsafter chartered, or of any for-
sign corporstion which may hersafter apply
Tor a permit to do business within this
State, and also to determine the correet-
ness of any report which is provided for
in this chapter, the Seorstary of State
may, whanever hs desxns it necessary or
propar to rrotest the interests of the
Steste, rsquire any one cr msors of the of-
ficers orf such ocorporstions to maks and
rile in the ofrfice of the Secretary of
State an afridevit setting forth fully the
facts oconcerning the smount of the surplus
and undivided profits, respeotively, if
eny, of such domsstic or forslgn corpora-
tion; and until the Secretery of State ashall
be fully satisfied as to the smount of audh
surplus and undivided profits, respectively,
if any, he shall nct file the articlss of
incorporation of much proposed domestlo
gorporation, or issue such permit, or ao-
ospt such franchise tax."*

- Artiele 7089, Revised Civil Statutes, 1925,
reads eg follows:
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"rxcept as herein rrovided, all cor-
porations now rsquired to pay sn ananual
franchiee tax shall, bastween January lst
and dareh 15th of sach ye«r, make a sworn
report to the Seerstary of State, oOn
blunks furnished by that officer, snowing
the oondition of such corporetion on the
lagt day of its preceding fiscal year. . ."
(Ths statute here mckes veriocus provisions
conoerning the oontents and filing of the
report, and othar mnatters.)

Article 70892, Fevised Civil Statutes,
Aots 1930, Llat Legislature, 5th Callsd Session, psge
220, Chapter 68, Seotion 4, reads as follows:

*The forms presoribed shall contain
other informstion as the Sacretary of Stats
mey deem advisable and he may adopt rules
and reguls tions providing for the enforce-
ant of ths provisions hereof and may re-
quire corrorations to cause much records
as may be necsssary in deterzining the
anount ¢f taxse that mey be due hereundsr.
No tax shall be peid whioh may not bs col-
lected under the State and Federsl Ccnati-
tution."

Your letter diszcusaing the sbove queations
end stetutas continues ss follows!

"For the purposes of this opinion
consider a corroration formed between
Japuery 1 and May 1. Artides 7086 and
7087 prescribe the procsdurs %o be fol-
loved in asesrteining the correst amount
of tax fue rfrom date of incorperation to
May 1. Artiele 7089 regquires all corpora-
tions to file between Janusry 1 and Merch
15 of eech year (whioeh time msy be extended
to May 1) a franchise tax report showing the
conditicn of sueh corporation on the Jaet
day of 1%ts prsceding figeal yesr. Cbvicus-
1y ¢ corporation ircorporated during the
time under conaideration has not had suf-
ficient time prior to May 1 to complets a
fisoal ysar. Article 7087, on the othar
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hsnd, merely preseribes the proesdure to
bs followed in determining the tax froa
date Of incorporation down %0 May 1, and
makes no mention of the method to be fol-~
lowed in aseartaining the tex due on May 1.
Articls 7089%9a provides that the Seorstary
of State may adept rules and regulstions
providipg for the enforgement ¢f the pro-
visicnas of Artiele 7089, and may require
gorperations to cause such records as may
be necessary in determinirg the amount of
tazes that may bs dus under Article 7084.

*As an illustration of the prodlem
confronting this cffice we cite tha case of
a8 goryporation inoorporsted February 9, 1938,
with & capital of £209,000,.00, whose texeble
garital was incressed 5511,000.00 two_ days
thersafter. JIFreagqusntly, corporations atre
oreated for the purpose cf borrowing money
to prevent individue)l liedility. ©On the other
hand, the corporation might incresse ar d4¢-
oresse ita capitsl stock, or be conveyed a
large amount ¢f assets which would ¢reste
2 large surpluz between the Céate of ineorpora-
tion and the following Mey 1.

"It has been e consistent practice of
this office for the Charter Division to es-
eartain the amount of tax due at the time of
incorporstion, and slec adviss the occrpors-~
tion of the amount of tax &ue on May 1 follow-
ing the dete of incorporation, based upon
the taxable capital disclosed by the charter.

"Whils this 1s the customary and moat
expedient method of handling the mast ter, ths
writer is unabdle to £ind any ssatutory suthor-
1zation for the computation of the frenchise
tax due on May 1, in this manner, nor is therse
any specifie statutory suthorization for the
compila tion of this tax by eny other means,
otger than the possaible izplication of Artiecle
7089a . ¥ ,
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The Attoi'my Gensral's opinion to whieh you
rafer, addressed to Hom. W. ¥W. Heath, dated Cetober 18,
1934, makes the following rulings: '

", « . it i3 the opinion of the writer
that ths annual report to be £1ld4 s tween
January lst snd March 15th should show the
condition of a ocorporation on ths last day
of 1ts preceding fisgal year prior to Jan-
mr’ l.t. ¢ o = 4

", . + it is ths opinion of the writer
that before a domestio corporsticn is required
to rfile what you term a regular report and
suffer ponaltiss the:efor for failure to
rile said report, it must have bad a ocomplete
fisoal zur prior to the tims in which it is
required to file its annwal repert. In other
words, it must heve bad a complete fisosl
year prior to Jsmuary lst. -

", . « I will state that if a domestie
corporation has had a complete fiseal ysar
prior to Jamuary lst, it is required to file
its annual report between Jammary lat and :
March 15th, and the franchise tax must of
nsoessity be dassdivupon seid report. On the
other hand, if the coryporstion is not liadle
for the riling of sn annual report, since
it had no fisssl yszr, then you must coxm- -
pate the tax from the records in your office
relating to such corporation, unless you .
dasm other information necessary tc determine
the ampunt of tax that may be dus. In such
event you mey requirs an affidavit, or may
require such corporation to osuse suoh re-
cords as you deex necessary in determining
the amount of tax that may be dus."
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The fact that a beginper corporation amy
inorease itx taxable capitsl under Articls 7084, be~
twesen ths dute of incorporation sand May lst withous
such increasa being taxabls under your departasntal
praatice does not place 1t in a &i rferent position

from an oclder corporation whioh incoreeses its ocspital
on May 2nd or betwean its preceding fisagal a‘ln-inn

s Saag;m o e ——

ant May 1st. Opinion Bo. 0-764.

ve sgree with your conolusion that the statutes
do nct make definite provision for ths procedures tc be
followed in esosrtaining the amount of tax e in sdvenoe
on the May lst next suocssding the ineorporation of a be-
ginner corporation. This being trus, the long esteblished
and oomsistent construoticn and preaetice of r depart-
ment, which you also state s the moat cxpcd cnt, in the
langusge of the Gourt in tlanti line
{Tex, Civ. Apn., 1939, wr% raﬂuﬁl 157:% T, (24)
322, "mey thersfors bescoms 8 deteraining feobor. Es-
peclally is thia true regurding revenus measures, the
alxinigtration of whioh is under conatant oburntioa
of the legislature,”

¥e £ind nothing in the statutes which would
Justify us in advising {ou to dspart from the long es-
tablished procsdurs followed by your departasat in coa-
puting the first tax due on May lst. Your first ques-
tion is thersfore answered in the negative and 1t becomes
unne ceseary tc answer the remaining quast ions.

Yours vary truly
ATTORNEY GENERAL OF TEXAS
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