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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY GRNERAL . ﬁ/o)

Honorsble Yom DeBerry, Member
Btate Board of Control
Austin, Texas

Dear Xr. DeBerry;

‘«trelg sonstitut
gen the Pitteburgh Plate
ppany and the State Board of

. 1light of thim situation, and

| et of the fact that like situse

pfis are ardeing freguently whers the
Fodoral @overnunont imposes priorities
on various materials for use in ¥ational
Defense mrojecis, thus making it iwmpos-
gible for the S8tate's contractor to fur-
nish us with such materials, your valusi
opinion is respectinlly requested as to
what legal obligation to furnish the ma~
torials ia imposed npon the contractor
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under the contract refarred to ahove.
If, under these circumstances, there
oxists such an obligation, what recourge
does this Board have in enflorcing 1tt*

The lotter of the Flttsburgh Flate Glags Com-
pany to which you rofer is as follows;

“¥Wo are sure that you have been noti-
fied by various panmfacturers of Aluminum
ﬁodnots of the priority use of Alumirm

Industries othor than National Defenss
Projects .

"The OFM recently wrote us to send in
an inventory of all Aluminum Powder and
Paste we had on hand. 8Soveral days later
they wrote us to ship thie material to var-
fous bhullding projects under construction.

®Soms of the Alumimuam we had on hand was
t0 be used in filling onder on our Contract
with the State Board of Control. Due to this
National demand we will net be able to fulfill
our contract, but ve are sure you can approw
clate our position in this metter.

#1If you think it advisable, wo shall de
glad to notify each Institution by mall to
the effect that we will not be able to make
further shipponts of Aluminum Pewder to thom,"

Tho law is Jjust end will not do an injustice be-~
tween parties to a contract by compelling them to a per-
formance, wvhere the law itself has supervened to make the
performanoce impossible or illegal. Such a contract upon
the law!s supetrvening to prevent its performence is at an
end, without further obligation or iiability upon the part
of either party thereto.

*Performance 1s not excuged by the faot
that the contract could not legally be per-
formed under the law as it existed when t.he
coptract vas made, for the pax'ties are

suped to know tho law ; but e gg-
cuaed whore Q&
entl m__ mPP

B« JUr .+, P. 439, Sec. 304 .
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"No sontract can properly be sarried
inte offect which was origimally made cone
trary to tho provislonsg of law or whieh,
badng mxle coneiutontly with sho sulas of
lav at tho tipn, Bas Rocop agal 1n viy-
tus of sops smubsgquent law. 3= pOrf Orpanoy

=
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o' tha eo ons iaplied in & contrasct
is thoat the #-.ramswr shall not ba compellnd
to rorform if the performnca is rendered in-
pogsible by an act of tho law. 4 comtrast
vhichk is logal in its inception but becowrs
11lagal by sthisagnont statu enaatzsnt is
wholly tomzimated as goom as the statute
takes affect, ovan though the tipd specified
for its performence has not yei fully expirod,
and no action can be maintained dy elther
party for failuro to perform the ohligotions
of tho contrast aftor tha 1lllezality bas at-
tached ¥ = 12 Am. Jore p. 684, 56c, 379,

Thess toxts perely annocunte e wallersoognized
rule governing tho liabiiity of parties to n comirect.

: The act of the governpent in {pposing upon Rlup-
imu 8 govarmantal arity miing the fulfiliwant of the
contrast lwpossible is undonbtedly sueh suporvening law as
brings tha case within the rule abovo dofinmed.

The beard cuntract with Pittshurgh Plats Glass
Company, i€ the ovarnuent miority has the efTsct ahove
Inaieatod, ani wo asswss it doos, 1s ot an and without
furthor obligation or liability upon edther rarty. Ite
erdigingl binding foreas Los Lasn abregated dy e vie mjer -
the Covernpental fiat itsell.

Of courso, thors is full leopsl RFindility on the
parst of tus State or the institution comgerncd for mater-
isls already delivared, but this liahility itself 1is not
é;:rnree of the contract, hut upon tha rinciple of quan-

 waralt .

This opinlon 1s based upon tha asssumption that
the cwersaney orders of tho Govarnment hevy made delivery
by the Pittsburgh Flate Glass Coppany logally impossidble.
If this assuspticn be pot true, and the situation prompt-
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ing tho Coppany to advise you of it imability te sn
ply the aluedmmm is moraly cno of diffieuity in mlm 1
;l.ny, the eamod.tty in tho mt. dna to mpp‘.ly o m—-
usual dopands, whother by tho Govormuont or cthers,
than tho vould net be absolved frop Lts l:lubu-
3;' to supply uw:..m;hﬁor in ;l:: oon:rngt imlgf
o Waﬁ or aasumption of tho risk
Mmp{y high pricos. In such a situation the
rights the parties and the oconmoquont liadility of
ths dlass Company are fixoed in ths proposal to fCurnish
and deliver, as follows,

"If vo fail or rofusc for any cause to
deliver goods, wares or m:lu. for
which wo have received sootract to any in-
stitution upon moper opdor, within s roason-
gb;zr:gngth of timo, thmtt:ﬁ Btats Board of

resorvea tho righ purchase such
matorial 0 rojoctald or paterial vhich we
have falled to0 doliver, on the open parket
at tho best possible yrice; and charge this
porson, firm or corporation with any 4iffer-
ance in ovar and above tho cuntrast
figuras,

$0 that, you are rospectfully advissd that yomr
aom should asknowliedge reseipt of the Iittsburgh Plate
Glass Company's lottaer, saying to the Coppany that in the
avant tho Company falls or refusas for any cause to doliver

ths morchaniise u any propor order undar the aontraoct,
vithin & mmh hnst.h of timao, then the State hoard or
Control will parchase such 26 on the Opam markat,

at the best possible mice, nnd echarge the Pittsburgh Flate
Glass Company with the differencs, Af any, in ica, orw
anl abovo the contract figures, os ;m:lm in uw

upon which thoe contraot was enterdd inte that
whother or not the Compeny has bean abnogtod tm suoh m—-
hilidy by any occt of tho Governpent will bo reforrod to the
Attornoy Ganersl of the State for his dotercination os the

s for an actien upon the contract.

FIKS Awl’éé*‘éfz
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