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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Warren NeDoneld
County Attorney
Smith County
Tyler, Texas

Deayr 3im:

ér sale in the delinquent
jo, and containing other
to osncel contract, ete.

) a'county authorized the publica-
ionhis in delinquent tex suits in e
ths one with vhich they had the

has tha authority to enter into the contract as
above outlined, and vhethar the sheriff has the
discretion or authority to place citations and or-
dere of sale with any peper that he mey vish to.

“Service of eftation by publicstion in delin-
quent tax suite differs from that of service in
ordinary suits, Article 7342 of Vernons Ann, Oivil
Statutes, sets out the method by which oitations of
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publications or notices may be had on uninown
owners, non-residents, etc., in delingquent tax
suits and smong other things sayst

"tWhich notice shell be signed
by the Clerk and publiszhed in some
nevspaper in sald county one time a
veok'for thres consecutive veeks,
ete.,

"This article does not, as Article 2022 of
the Reviagd Civil 8tatutes, provide that the
citationis be directed to the sgheriff or any
constable of the county, etc,, but merely states
that same shall be published {in some nevspaper,

"However, the Amerillo Court of Civil Ap-
peals in the case of NUNE-WARNEN PUBLISHING CO.
va, HUTCHINS COUNTY, clearly states relative to
Article 7342 R.C.8. 1925, the followingt

"1This Btatute gives the county
no suthority to pay a nevspaper the
fees for the phblication of the cita-
tion in tax suits o¢iting unkmown and
non~-resident owners but provides that
such fees mey be taxed (evidently as
costs in the suit); and the Commis-.
sioners! Court is given no authority
to pay for the publication of such
citations out of funds of the county
derived from any other source,'

*Which language clearly seems to establish
the fact our Commiasioners' Court in Smith County
had no authority to enter into the contract above
outlined. However, I would appreciate your an-
svering the question as to vhether or not the
sheriff or the Commissionsars' Court has the author-
i1ty to direet who shall publish these citations."

Article 7342, Vernon's Annotated Civil Statutes pro-
vides and sets out the method by wvhich citations of publication
or notices may be had on unknown owners or non-resident owners
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and the statute specifically sets out the form of citation
or notlioce.

In the case of Seigle, et ux vs. State, 89 sW (24)
304, the court saids ,

"fhe notices to non-residents vhich vere
served upon the plaintiff's in error are apparent-
1y those provided by Article 2037, R.8,, 1925;
and do not constitute service in a suit for taxes.
A special method of serving non-residents in tax
suits is provided by Artiocls 7342, R.8, 1925, and
is exclusive., Btoheman v. Bilby, 83 Tox. Civ, App.
293, 96 8W 50; Mote v, Thompson, 156 3W 11053
Rousset v, Settegast, 210 BW 219."

It will be notad that the A6th Legislature in 1939
passed Senate Bill No, 206 (Article 7328. 1 Vernon's Xnnotated
Civil Statutes). The title of Senats Bill 206 reads as follows!

“An Act to simplify proceedings in delinquent
tax sulits; providing for simplified form of peti-
tion in suits for collection of delinguent taxes
on both real and personal property, and providing
for a simplified deseription of both real and per-
sonal property s t to be foreclosed upon} provid-
ing that such petition need not be verified; provid-
ing for a simplified form of eitation; providing
that the provisions of this act shall be cumulative
of and in addition to all other rights and remedies
to vhich taxing units are nov entitled, dut repesal-
ing all lavs in confliet herevith; and declaring
an emergensy.” =«

Article 7328.1, supra, sets out the form of petitiocn
and citation to be used in delinguent tax suitsj hovever, we
do not helieve that the citation set forth in Article 7328.1,
supre, is the proper citation to use in delinguent tax suits
vhere unknovn ovaers. ap:aon-resident cwners are imvolved, but
think that the citation of notice as prescribed by Article
7342, supra, is the correct citation or notice to be used
in such cases.

In the case of State vs. Unimown Owner, 103 BW
1116, the sole question presented goes to the sufficiency of
the oitation issued and eerved by publication., The citation
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in question in the above mentioned case was set out in full
and discussed by the court which held that the ocitation vas
sufficient, The citation just wentioned {s in form sudstan-
tially the same as Formx No. 191, 168, Moffett's Texas
Foram Book. The form of citatien notice as set out in
Moffett's Texas Form Bock is directéd to the sheriff or any
constable of said c¢ounty and the sheriff or constable is
commanded to make pudlicatlion of the citaticn and motige by
publishing the same ln some nevspaper published in said

annn'fv ana timas a waal fos thwaes mansasutive wasaks ata
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Aad the nhariff or constables is required to have said oita-
tion or notice vith his retura thereon showing how he exe-
cuted thoe same Dbefore the court at the next regular temm.

The authority of the commissionars' aourt as the
governing bhody of the county to make contracta on its behalf
is strictly limited to that conferred sither expre or
by fair or necessary implication, by tho Oomtituu and lavs
of the State, Roper vs, Hall, 2 50 ; Baldwin vs, Travis
County, 83 W 480. The cmiauomrs' eonrt mist bave author-
ity of lav for its contrects, and, if the authority has been
given a reasonable construction will be givan to effeoct its
purpese. Commissionsrs' Court vs, Wallage, 15 BW 2nd 535,

In view of the foregoing authorities, you are re-
spectfully adviged that it 1z the opinion of this dspartment
that the commisszioners' court does not have the express
or implied authority to maks ths contrect above mentioned,

It 1a our further opinion thet ths shariff, and not ths com-
missioners' court, has the authority to direct vho shall
publish the citations and notees mentionsd herein. The

same can be sald in reference to ths orders of sale.

Ve construs your request for an opinion of this
department es perts to oitetions and notices and orders
of sale with reference delingquent tax sults sgeinst un-
imown owners or non-resident cwners, aad this opinion appls.u
only to such.

Trusting that the forsgoing fully answers your in-
quiry, wve are

Very truly yours

APFROVEDDEC 14, 1940 ATTORNEY OXEERAL OF TEXAS
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