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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable E. Y. Cunningham
County Auditor

Navarre County \
Corsicana, Texas

Bear 8ir:

Re: Opinion Ko,

Can the commissicne t
order inst the
or to lesue oper

1919, /through and including the year
attorneye of Navarro County filed

8 nentioned after notice, filed tax
suits\qh c4}dse the tex lien on lands of all of those
who wer: delirmquent.

"The petitions were filed with the distriet clerk,
docketed, snd cltations were oniy issued in a Tew cases
thereon. Many of them, however, of which no service vas
ever;obtalned, and many of whieh were never reduced to
final Judgment. The fees earned by the then distriot
attorney, diatriat clerk end gheriff, if he served process
thereon, fromiihe yesr 1919 through the year 19289, were not
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feas of office. The fees earned by the then officlals
a;ter the year 1989 through the year 1935 were fees of
office.

*That, at the present time, there is mpproximately
30,000 delinguent tax sulte againgt delinquent taxpayert

$Question No. 1: Can the commiseioners éourt of
Navarro County enter its order instructing the tax col-
lector to issue proper redesption receipts for &elingue
taxes due Navarro Ccunty, upon payment by the dellaguent
taxpayer of the delinquent taxes, pensliles, interest an
tax collector's costs only. In other words can the com~
migsioners court remit fees in delinquent tax suites Qu< »
former county offlclale, whether they be fees of offici )
or fees that are required to be ascounted for. i

"Question No. £: In the event that the aonnieslaé
court enters an ordsr remitting all costs in aslinguent
tax suits earned by former officiale from the year 1019
through the year 1935, would the gounty or the tex c0l-
lector be liadble tc the former county officials for the
coet alleged to be earned by them from the year 1919

through the year 19356.

"Question No. 3: Would the sommissioners court h
the powar free of liability, for payment of qost, to 4!
its sppointed delinquent tax attorney toc dlemiss delinc
tax auits which have heratofore been filed against del!
queht taxpeyers upon the payment to the tax collector o.
Mavarrc County of the proper amount for delinguent taxes,
penalties, interest and tax collector's cost, due against
sald property in the absence of the payment of costs dge
former county officlals.

] N

. Article 7324, Vernon's Annotated Cilvil Btatutes,
provides in part:

*Whenever any peérson or persons, firs or oorporstion
ghali pay to the Tax Collector allthe taxes, interest,
penalties and ocsts shown by the delingquent tax rsoords
of the County to be due and unpaid against any tract, lot
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or parcel of land for allthe years for which taxes may

be shown to be due and unpaid, prior to the ingtitution
of sult for the collection thereof, the Tax Collector
shall lesue to such person or persons, firm or corpora-

:102, a'recaipt covering such paywent as 1s now required
Yy law,

Article 7332, Vernon's Annotated Civil Btatutes,
provides in part as follows:

“The County or District Attorney shidll represent
the 8tate and County in allsuits againet delinquent
taxpayers and all sums collected shall be paid over
immediately to the County Colleator.®

Then follows specific provisions enumersting the
fees of the County or District Attorney, Bheriff or Conetable,
Dietriot Clerk or County Clerk. The artiole then provides as
follows:

*In case the delinguent taxpayere shall pay to the
ecollector the amount of delinquent taxes for which he
is lisble, together with acorued interest, after the
filing of suit before Judgment 1s taken agsinst him in
the ocase, then only one-half of the fees taxable in such
;1oa=e at provided for herein shall be sharged against
‘.

It will be noted that Article 7324, supra, requires
the Tax Collector to issue a redemption certificate or recelipt
upon the payment of a2ll taxes, etc., *shown by the delinquent
tax retopds . . . prior to the institution of sult for the
collection thereof.* Article 7332, supra, provides that where
payment is made to the colleotor "after the filing of euilt
before Judgment ie¢ taken” in the caee, only hslf fees shall
be charged, ae ocste in the case.

Article 7333, Verncn'e Annotated Civil Btatutes,
expresely provides that in each case such fees, meaning the
fess provided for in Article 7332, supra, shall be taxed as
coets against the lands, etc., but "in no case shall the state
?r ?ounty be liable therefor.* See GRANT ve. ELLIS, 50 B.W.

24) 1093.
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. ¥e quote from the case of Grant vg., Ellig, supra,
ag followsa:

*The record before us eghows that on, before, and
after October 4, 1926, ths county attorney of Burleson
County, Texas, acting on instructions from the county,
filed 1044 suits for delinguent taxes against numerocus
parties. Ellis, who was dlstrict clerk of the county,
dlecharged the duties required of him by law in filing
such suifs and issuing process thereon. He would have
earned certain fees had the sulte resulted in Judgments
Tor the state. After the above suits were filed, the
ocounty made a contraot with certain parties to collect
its delinquent taxes,snd in such contract agreed to dis-
miss the instant sulbs.

*In wonformity with the above eontract, the county
ordersd the county attorney to Adismisa the sulta. Acting
on such order, the county attorney appeared in the dis~
trict court and moved the court $o dismiss all of the
above mentioned tax sults. Acting on the motion of the
eounty attorney, the dlstrict court entered ite order
and dedree 1la ¢ach and all of the above sults dismissing
the same, and in such orders adjudged all coste and fees
taxed as costs, involved therein against Burleson county,
and further ordered that the officers entitled thereto
should make out thelir respsotive accounts against the
gcounty and file the same, together with a ocertified ocopy
of the judgments with the ocomsissioners’ court. . . .°

In the above mentioned oase it wae held that Judg-
ment adjudging costs against the county and d4lemissing the
original tax suits was void and prohitided by statutes apd
formed no basls for a valid clsim for fees by the clerk of
the dietrict court agsinet the county.

. It 1s apparent that under the above mentioned case
of Grant vs. Ellis the fees provided for officers enumerated
in Article 7332, supra, are not earned by such officers until
the suits result in Judgment for the §tate, WUnless the delin-
quent taxpayers shall-pey t0 the collector the amount of delin-
quent taxes for which he 1w« iieble, together with the acorued
inter¢st, after the filimz of suit before judgmwent 1s taken
against hie in the case, then only one-half the fees taxable

in such & ¢ase as provided for shall be charged ageinst him.
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Article V, Seotion 18, of the Constitution provides
that the county comzissloners! court *shall exercise sush powers
and jurisdiction over all county business, as is conferred by
this Conetitution and the laws of the gtate, or as may be herein-
sfter prescribved.” Under this section of the Constitution it
has been helid and firmly established that commissioners! courte
ocan exercise only such powere as the Constitution itself or
the legislature has conferred upon them specifically or by
neceesary implioation. BLAND ve, ORR, 39 8. W. 5B8; SLAUGHTEﬁ
vs. HARTMAR COMPANY, 139 8. V¥V, 682; Ex Parte THO!AB 2 B. W, (24)
£70; LANDMAN va. a'rm't: 97 8. ¥. (20.) 26¢.

In the Bland vs. Orr casg, supra, it was held that
a commiseioners' court had no power to compromise a debt of a
defaulting county treseurer by accepting a deed ta land from
a surety on his bond.

In Ex Psrte Thomas, supra, it was held that a ocom-
missioners' court could not remit a fine inflicted for aggravated
assault.

In view of %he foregoing faots and the authorities
mentioned adbove, in reply to your firet guestion you are respect-
fully adviesed that 1t ie the opinion of this department that the
ocommigsionars! court of Navarrc County cannot legally enter 1its
order instructing the tax collectoP to isaue proper redemption
receipts for delingquent taxes due Navarro County upon payment
by the dellnquent taxpayer oI 2clinquent taxes, penalties,
interest and tax collector's coets only, in all those cases
resulting in final Judgment in favor of the 8tate nor in cases
still pending in court.

Congidering the manner in which we have snswered
your first cueetion, it neceasarily followe that your esecond
question becomea moot and reguires no answer.

With reference to your third question you are advised
that the commisesioners court dcesnct have the power or legal
authority to direct its eppointed delinguent tax attorney to
dismise delingwent tax sults which have heretofore been filed
against delinquent taxpayers tupon the payment to the tax col-
leotor of Navarre Cownty of the proper amount for delinguent
taxes, peneltiss, interest and tax collector's costs, due
againat sald property in the absonce of the payment of adsts
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due former ocounty offlcisle in any oase that has been reduced
to final Judgment, nor to dismigs any case still pending in

the court. However, the present dlstrict or eounty atterney,
aeting either independently or with the delinquent tax attorney
afid the commiselonere’ court, may disaless or take non-euit in
any case now pending. Vhere sazld delinguent tax suite have deen
dismicsed or non-sult taken, as above stated, the tax collesotor
of Navarro County would be authorized upon the paysent of the
proper amount for delinquent taxes, penalties, interest and tax
collector's costs Que against sald property to issus proper
receipte therefor.

Trusting that the foregoing fully &nswers your inquiry,
we are

Yours very truly
APPROVED JAN 10, 1941 ATTORNEY GENERAL OF TEXAS

[Rletl () ety
PIREFT NS o'”MW By LJ

ATTORNEY GENERAL Ardell Villlams
Aselstant
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