OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Ben J. Dean
Distriot Att Y.
Rreckenridge, Texas

Dear sSiri

"The FIxst Waiiongl Benk in Breokenridge 1e
ty depqeliory/for funds of Stephens County,

. me 18 carrying an overdreft for
r in the~gum of $4,547.66. .

County maintains an acoount in the
wlhierein the Jury Fund, Road and Bridge

, and Courthouse and Jail Fund are car-
acoount. When warrants are issusd on
thid acgbunt they are drawn for one of these four
purpo¥bds and are cashed indiscriminately out of this
fund. TIn other words, es lonz az there 1s any money
in this combined fund, all warrants drawn are cashed,
which results in cashing warrants drawn on one account
from funds to the oredit of another acoount,
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*At the sent f4ims the Road and Bridge Yund
is overdrawn {n the sum of 230,585.87, whioh is com~
posed of the overdraft and the balance from the Jury
Fund, Genersl Fund, and Courthouse and JALil Fund, Ia
other words, the Road and Bridge Fund owes the Jury
Fund, Oeneral Fund, and ocourthcuse and Jail Fund end
overdrart of the amount of $30,505.87,

*The normal motor vehiole liosnae fess coming to
Stephens County snnually are in a sum ¢lightly in ex-
oess of £30,000,00, whioch vill normally be peid in
full by '('hc end of April, 1941,

"It is proposed that the Commissioners Court enter
snr order recitihg the facts rbhove snumeratad, or so much
thereof as nay be pertinent to sn undorltandins of the
situaticn, and prcviding that tixe warrents to the ex-
tent of $50,000.00 be issueld, payabls not later than Nay
1, 1641, and payable ovut of the motor vehicle license
tax money coming to Stephens County mrior to that date.

-
* o o @

*I should like to ask the following questions:

_ ~(a) 1s Staphens County authorized to darry the
four adove funds in one scoount?

*(b) Is the depository authorized to pay a check
drawp on the Road and Bridge Fund when ths Road and
Bridge Fund is exhausted and paymont has to be made
from moneyes bllocable to the other three funds?

#{a) If the depcsitory is authorized to make euch
payxent, is the county sutharized to trsmsact busineas
in this way, or would this be a viclation of the law
with refsrence to transferring indirectly aonstitutionel
funds?

»{(4) Doer the county have pover to issue warrante
and pledge the moror vehicle lioense feoa 1n payment
of gaza?

"(o} If the county cbliFatss Ltself to pay the
sum cf J50,000.00 to the bapk st thies time, wwuid the
potor vohicle license fees due batween now and Ley 1lst,
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next yesr, da comsidared fourrent funds' from which
such obligation oould be pald?

*{2) Irf the county can lawfully borrow $80,000
and pledge the motor vehicle license fees receivadle
Drior to May ), 1941, elther by the issuance of ware-
‘rants or by Alrect obligation, ahould 1t out of tiuds
pay bask to . the Qenersl Fund, the Jury Fund, and
Courthouse snd Jeil Fund the amount f£rom these funds
that hae been used by the Road and Bridge Yunde»

] .

Section ©, Article VIIX of the Texas Constitution
presaribes the maximum rate of taxes fur general oses, for
roads and bdridges, for juriea, sad for penmnent inprovenents
Yespactively, The money arising f£rom taxes levied and collected
g:: eech of the above enumerated purposes ars cmmstitutional

8.

The commisaicners' court hae no suthority to trsasfer
noney from ohe to another constitutional fund, or to expemd,
for one purpose, tax mouney raised ostensidly for another pur-
2086, The immediate purpose of the frovigion is to limit the
amount of taxes thst may be ralsed for these saveral purposes,
respedtively, and it is also desipgned to inhibit exceasive
expenditures for any of such purposes snd to requirs thst sny
and all moneys raised by texation for sny purpose shall bve ap-
plied to that partioular purpose wnd no other, Carrol V.
¥1lliams, 202 5, W, 5043 Ault v. Hill Couaty, 118 5, W%, 3593
Tex. Jur. Vol. 11, p. 609-10~11; Henderson v. Burk, 262 5. W,
“. - ’

Article 88753-10, Verncn's innotated Civil utatutes,
provides in part that:

*¢n ¥onday of eaoh week each county tex aol-
lector ahall deposit in the county depository of hie
oounty to the oredit of the county road and bdridge
fund an amount equal to cne hundred {100£) percent
of net collections made hersunder during the precsd-
iog week until the amount so deposited for the cupe
rent calender year shall have reachesd a total sum of
fifty trtougend ($50,000) dollars.

e « o« Ncne of the monsya o placed to the
oredit of the rosd and bridge fund of tihe county shall
be used ts pay the salary or ecmpensation of any ocounty
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Judge or county commissioner, but all aald money

shall be used for the construction sad maintenanoce

of latersl roads snd such county under the supervi-
sion of the county engineeyr, if there be ons, and if
there is no such enginear, then the county comnuissions ra®
oourt shall have the authority to ocom=and the services
of the diviaion engineer of the State Highway Depart~
ment for the purpose of superviszing the oconstruaetion
and surveying of lateral roads in thelir respeotive
counties. A4ll funds alldoated to the counties dy the
provisicas of this Aot {Artioleg 6078a~1l to 667Da-14;
P, C, Axrtiocle 607s) may be ubsd by the couanties ia the
paysent br obligations, if any, issued and incurred inm
the oconstruotion or improvement of all roads, including
State highways of such ccunties and distriats thereing
or the improvements of the roada conprisming the gounty
road system.,* -

The above mentioned ststute expresasly provides how
license feea coming to a sounty shall be expended.

It has long been held by the courts of this State
that the commissioners' oourts have no powers or duties except
those which are clearly set forth and definsd in the Constitu-
tion and statutes of the Stats or neoeéssarily implled there-
from, iy .

64'v

It was held in our Opinlon No. 0-937 that the ccumis~

sicners® court 414 not have the authority to transfer funds
from the road and dridge rfund to the genaral fund, It is
further stated in seid opinicn that *the commiseicners' court
18 not authorized to transfer any mcneys from ona constitue
tional fund intc apothsr, Eguch transfer, if made, would con-
stitute a diveresion of such funds and be invelid,.,”

Tha Supreme Court of this State hes clearly drawn a
diatinotion betwsen constitutional and statutory funds, hold=-

ing that the comxissioners' oourt, under Articls 1430, Vernon's

innotsted Civil sStatutes, is not authorized to direct a trans-
for from ona constitutional fund of money received from takes
levied ostensibly for one purpeose into another fund or expend
for another and distinat purpose. This authority granted in
sald statuts was therefore held to apply only to ntatutor‘ .
funds and the comnmissionern® court i1s authorized to make

such transfers of rundi as by stetute are specificelly sRumer~
ated, Csrroll v, willlams, supra.
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Article 2354, V.de«Se5. rrovidas $a part that:

"It ghall be ths duty of the ocounty trsasurer
upon the prosantat;on 13 him of any nanrant,
check, vouchsr, or order drawg by tte proper
authorlty, if there be funds sufficlent far

the navment thewsof on ﬂnp-nit n the agenunt

Weaw gy Saciasw

against which suck warrant is druwn. to o=
dorse upon ihe face of such iozdtru=e-t hle
ordeyr to*a, the sime to the 3yl 6 nucd thore-
in and to ohrge thoe s:7c oa his baioke to the
fuad upon wkich it 1s draw. o, . o Tt shell be
ihs &uly cf zuch depository tn mske a detuiled
monthly statexeat to the co-missioners® court
at each reguler tarm of said court showisg
the doily balances to the credit of each of
tho funds on daposite o « "

article 1610, Ve.id.C.3. provides;

"TLe accounts of the tax collestor shall
be kept as followsy; ) separate account shell
be kept for saclk soparate fund that zay be
upon the tax rolls; each ascoount shull state
the name of the collsotor, the character of
the fuzd cptored therein, and the yesr for
which the s.~e 13 a:s0ised; 4c? tle taxes
azgessed for eoch year shall be Xapt Jcparate
an: cistinct,.”

. forsidering the above nentioned titatutes together
with srticles 1634, 1638, 7261, -L549, V. 3. Co Se, and
other serticant statutes, it is oppurant the«t 1t ls conten-
plated that a =aparate acosuat shall be hort £or each
seprarste fund upoa the tax rolls.

An opinion of this derartnent (pBicnnial Report
of the :‘torney {enerul), 191P--1914, ;agpe 163) holde &n
effect th.t tha couxty éepository musrt wep a separate
account for vuch fund,

I view of the fore;otuc actraritics wa naswer
ysur suaestiosngs as follows:

Stezhens County is not athorized to carry the
Jury fund, rosd aad bridge fund, gea2:al fund, snd courthoum
snd Jofl fund 1n ooe account.
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The county depository is not authorized to pey a
check drawn on the road and bridge funé when tre road and
bridge fund is exbausted; when paymswnt Las to be made frox
goneys allocated to the other thr:e funéds =bove xentioned the

payzent of a check drawn on tlhe road snd bridre fund would be
8 diversion of ssia funds,

The answor Lo the second questisn as atated adove
necessarily answers your third question.

The county does pot have er to issus the warrants

mentionad in yogr inquiry and pledges the mstor vehicle license
feds in payment‘of sald warrants,

The license feos due between now :1nd uﬂ; l, 194}, can
not be copsidercd as current funds froa which to pay the sua
of 250,000 above mentioned in the event the ocounty sbligates
itsell to pay such sus at this time, The licenss fees must de
expended in the manner as set out by ,rticle 6675a=10,.

In easwer to your last question, you sre respectfully
sldvised that the county cannot lawfully borrow the 250,000
above neptio:ed and flodgo the motor vehicle licenses feos Yo~
¢oived prior ta Yay 1, 1941, for the payncnt thereof,

Trusting trhat the foregaing fully snswers ysur in-
quiry, we are

Yaurs very truly
ATTORREY CILNERAY. OF;TEIAS
- foul il L rra
ny

;7dell williams
assistant

AW31BED APPROVEDDEC 11, 1940

ATTORNEY GENERAL OF TEXAS



