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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
-‘-—“h-w‘__‘-.\ ..
AUSTIN T

acuin . v v Op
Honorable George K. Sheppard (SY*JUfJA/Q

Comptroller of Public Accounts
Austin, Texas

Dear Sir: Opinion No. 0-2984
Ret Effect of Ahw-2Rplinquish-

We are in receipt of ysur\letter of Dechgber 9,
1940, in which you request the opinias of this dapaA usnt

property of a non-reaident boay h Pegos county. Texas.
which lands were eschool landg and weTe 2

"Relingui shment Aot* pasaed ig _
mitted, the deceased purchased“the scdhool land prior to
1919 and he received f-a“ pver rip vere conferred upon
him by the act above referded to In 1919. You further

atate that the depbdasgl never executed Any lesass of any of
the mineral rights 14 the property.

{ any of your

sion the righte
nged under the Relinquish-
:ubjact to State Inheritance

Heo

A pfoperty within the jurisdiation of
thls State, real or perscnal, corporate or
incorporate, and any interest therein, inelud-
ing preperty passing under a general power of
appointment exercissed by the decedent by will,
including the prooeeds of life lnsurance to
the extent of the amount receivable by the
exeoutor or administretor as lnsurance under
polieies taken out by the decedent upon his
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own life, and to the extent of the excess
over Forty Thousand Dollars ($40,000) of

the amount receivable by sll other benerfl-
claries as insurence under poliocieg taken
out. by the decedent upon his own life, whethe
er belonginr to inhabitants of this State or
. to persone who are not inhadbitants, regaréd-

¥ leas of whether sguch property is located

i wlithin or without this State, whioh shall

- i qur b A

1 pass absolutely or in trust by will or by

# the laws of descent cor distridbution of this
i : or any other State, or by deed, grant, sals,
or gift mede or intended to take effect in
possession or enjoyment aftsr the dsath of
the grantor or donor, shall, upon passing
to or for the use of any person, CoOrpora=-
tion, or association, be subject to & tax
for the beneflt of the Stets's General Reve~
nue Fund, in acoordance with the followlng
classifioation, * * * =

Article 7130 of the Reviased Civil 3tatutes of
Texas provides, in part, as follows;

wk % *, 7he appralsers, being firat
sworn, shell forthwith give noties to all
persons knows to have any claim or linterest
in the property to be appraised, inocluding
: : the Comptroller of ¥Fublie Agcounts, the
o . executor, administrator, or truatee, of the
: -time and plasos when they will appralse the

%% same, At such time and place, sald appraisers
& shall appralsae sunh Droperty at 1ts acguaI
B marxet vaiue

Tt has a marxet value, apnd in
case 1t hes none, then its real value at the
time of the dsath of the dooedent, and ahall there-
upon meke a renor ereo? in writing to =aid
County Judge and Comptroller, whc sball file and
keep such report. * ¥ *.,* (Underscoring ours).

4 You - are sdviged, therefore, that the property situ-
- ated in Texer is subjeot to the Texas inheritance tax and that
B the same is t0 be valued et 1ts actual market valus as of the
4 time of the death of the decedent.
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At the tize that the smoeozlled "Relinquishment
A08" was pasgsed in 1919, a uroheser of mineral claassified
school land from the State acquired only the surfaece rights
to the ;roperty. The purpose of the "Rellnquishment sot®
wus to confer on such a property owner the authority to act
eg agent of the State in lesasing the mlneral rights in such
. property. One-hall of the bonus and rental and ordinarily
of the royalty above & ocrtein minimum is to be retained by
the fee owner of the surface rights as oconsliderstion for
his asoting as agont for the State in lsasing the mineral
rights. The Suyreme Court of Toxas in the case of Oreens
V. RObison, B 8, i (qu 658, in oconstrulng this leglslative
enactment, stated as follows: o

"The landowner acquires (under the Re-
linguishasnt sct) no estate in the oll and
gase He simply has a right to recelvs the
compansation from the loases out of the
leasee's ;roduction as tho state provides.”
(rna?rnooring ours and parenthstiocal matter
oursj. '

As above stated, the Rellnjulshment iet gives %o
the rroperty owner no interust or rlght in the } itselr,
but on the other hand, gives tBe fee owner of the surfa¢e
estate & right to receive a rortion of the compensation for
leasing the mineral rights to ths land, The right is one
which goes with the lard itself and is a right which only
inures to the begefit of the party who iz the fee owner of
the surface rights at tho time the land is leased. The Su~
preme Court of Texas 80 statsd in the cuse of lLemar v, Carner,
50 3. e (2d) 769, as follows; _

ws + &, In our opinion, the sut, when
fairly and reasonadbly oconstrued, also means
that all minerals not dlsgo:od of go with
the title of the land, sudlset to the ;ro-
visions of the act, Thaet when & valid and
binding lease Or conveyanes of the minerals
19 made by the owner of the land, az the
agent of the state, then in that event he
recelives the foregoing amounts &5 oo ensa-
tion for hia assrvices. His shars of the
rentals, royalties, and bonuses derived
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from the leases sxecuted by him became prop-
erty rights during the period of time for
whiech the lease runs. Frior to the making
of the mineral lesse, the owner of the land
has no right to assign or convey any mineral
rights in the uvroperty. It is the intention
of the law that the owner of the land shall
be the agent of the state to execute mineral
leases., vwhenever a mineral leass exeocuted
by a prior owner terminstes, the then owner
of the land bheoomes the agent of the state
with authority to sell or lease the olil and
gas mineral rights, as provided for in the
Relinquishment Aot.r” '

It 18 the opinlon of this department that insofar
as you state in a particular case the mineral interests havd
not been leased, that the right given to the fee owner in
this cese, the decedent, by the Rellnqulshment Act, now passes
along with the property to whoever {nherits said property
from the deceased. As such right is one whioh goes with the
land, it is a factor which must be taken into consideration
in determining the actual market value of the property as pre~
soribed by Article 7130, supra.

You are therefore adviseld that the appralsers in de-
termining the actual market value ¢f the property in question
should consider the additional value to the property placed
on the same by the Relinquishment Act of 1919,

Your second questlon 1s as follows:

*(2] would the declsion as to the taxa~-
bility of these rights under the Rellnquishe-
ment Act be affected by the compromise of -
Fedoral Ratate Taxes by whiech a valuation
were placed on these righte to lease?"

You are advised that the action taken by the PFederal
Government has no bearing upon the Texas basic inheritance tax
imposed by Chapter 5 of Title 122 of the Revised Civil Btatutes
of Texas. Such chapter contains froviaiona for the epprafial
and asaessment of the Texas fnheritance tax and bears no yrelersnce
whatsoever to any appralsal or assessment of the Federal estate
tax,
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You are further advised, howaever, that if an ad-
ditional inheritance tax is imposed under the authority of
Chepter Ba of Title 128, all v:luations placed on propersy
Ly the Fedasral Government forz the basls for this addition~
al irheritance tzx of Texas. Therewfore if en additional
inheritance tax 13 asseesable ssalnst the property, the
basis rfor the Texas additional inberitance tax wouid simply
be 80 of the tax assesaed by the Federal Government undey
the Fsdoral estate tax of 1926,

Yours very truly
ATTORNEY CEREWAL

' Byj
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