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Bonorable Don D, FParker
County Auditer

Eastland County
E~ptland, Texss

Dear Sir:

Your recent requost fox
ment upen the questions as are he stxted has Leon re-
seived.
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there are ons or more Judiecisl
. vhieh the County Attorney per-
Juties of County Attorney snd Distrlict
nd An vhieh there iz not now & Dis-
raey, the office of Criminel Pistriet
y-i€ hereby erested, and shall exist
from and after the passage of thiz Ast. Sush
office shall be known ar Criminal Distriet At~
torney of suah County.!

"Reptland County acoording to the upoffi-~
einl 1940 census bhas & population of 30,k26, It
does not contaln a eity of more than 50,

I NO COMMUNICA
TION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTURNEY GENERAL OR FIRST ASSISTANT
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inhabitanta, The County comprises tvo judiolal
Districta. On the date Article 326q was enacted
and becamo effeotive the County had no Distriet
Attorney and the CQunEZ Attorney performed tho
dutles of County and Distriet Attorney.

“Your opinica on the following questions
vill be sppreciated.

"l. Doess Article 326q, after coneidering
ghs a?:ve facte, continue to apply to Xestland
cunt

%"2. If not, would the present duly elected
vriminal District Attorney by virtue of former
or general laws become County Attorney or would
it De necessary for the Commissioners' Court to
appoint one?

"3. What would bs the basis and amount of
his oompensation if Artilele 326q no longer applies
to Esetland County?™

Your first question must be answered in the negative.
To construe this Act as requiring that 4its provisions eontinue
to apply to sountiee vhich no longer possess the charseteris-
tice made the basis for differentiating dbetween them and other
gounties would, in ouwr opinicn, render the Act unconstitutional
as speaial and local legislation violative of Article III,
Section 56, of our Constitution.

Constitution, Article IIX, Section 56, provides
in part: .

“The Legislature shall not . . . pass any
speeial or losal law, authorizing:

"Regulaeting the affairs of counties . . .

. "Cresting offices, or prescribing the povers
and duties of offioers, in countiew . . ."

Undsr these provigziong, the legirlature is at liderty
to claseify counties sccording to distinguishing charseteristice,
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end enact legislation affecting only those counties possessming
partisular characteristios, provided the baais for classifica-
tlon selected ressonadbly indicates the necessity or propristy
for applylng such legislation to such counties to the exclusion
of those counties which do not possess the charactorirtics upon
vhich the classification 1s predicated. 8Since the possession
of such distinguishing characteristics is necessary to justify
differentiation in the firet instance, it 1s obvious that a
legislative attempt to continue the differentiation after those
distinguishing characteristice cease to exist muet run afoul of
the constitutional inhihition agsinst the pasgage of local and
special lavs,

Our Supreme Court on several occcasions has held un-
constitutional lawe vhich applied only to counties having a
certain population as of the 1920 census, on the ground that
such lavs, by thelr termg, excluded from their operation counties
vhich might subsequently attain this specified ulation,
Womack v. Carson, 70 8.W. (2d) ¥16; City of Fort Worth v,
Bobbitt, 36 8.W. (74) 470. The prineiple embodied in theze
decisions has application here, for to apply the law under
consideration to a county which no longer poszegses the char-
acteristics upon which the ¢lagsification var made ig to assert
that laws applying to other counties possesuing the charseteris-
tics nov possessed by such county cannot be applied to such
county. Where classification: for purposes of legislation is
predicated upon characteristics vhich sare not immutable, it 1is
ar imperative, constitutionally, that the law should not apply
to those vho no loanger posszess the characteristics, aes it 1»
that it should apply to those vho subsequently attaln them.

Apart from the foregoing oonsiderations, {which, of
course, are vital in determining the construction to be placed
upon this lav) we are convinced that the law is not intended to
apply to a county which no longer posserses the characteristice
of the classification. The Aet applies, in terms, only to those
eounties having, among other charagteristiocs, a ulgtion of not
less than 33,500 and no more than IS 000 inhabitants "as doter-
mined by.the last preceding Federa lensus end each succesding
Federal Census thereafter - ." This provision clearly requires
the re-sxanmination of the Qquestion of the applicetion of the
law %o the various counties at sach Federal Census; and vheth-
er & particular county falle within the provisions of the lawv
depends on ite population as determined by the most recent
Federal Census, not on 1ts population as determined by the
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1930 Census. A provision that the office created "shall exist
from and after the paes of this Aet® is of no significance ~-
1t neraly declares, in sffect, that the lav is self-executing
‘upon the counties within the olassification.

8inoce we have thus determined that Article 326q no
longer has appliecation to Esstland County, qusstions of the
sonstitutionality of such Act are not before us, and we do not
congider or discuss them.

Bince Article 326q no longer applias tc Esatland County,
it necemsarily follows that the office » odly oreated,
"Criminal District Attornsi:” no longer st in euch County.
Giving full effeot to the lav, it wvas only by virtue of its
provisions that the office of Criminsl District Attorney exist-
ed in Bastland County wvhile such county was within the classifi-
sation spesified, and 1t vas only by virtue of ths continued
application of such lav to the gounty that the office of County
Attorney 414 pot exist during ths period of ite application.
It necessarily follows that there is nov a vacancy in the of-
fice aof County Attorney for Eastland County, vhich vaeancy it
1s the duty of the Commxissioners' Court to £ill by appointment.

We now oconsider your third questicn. Section 13 of
Artiele ¥912¢ of Vernon's Annctsted Civil Btatutass resds in
part as follows:

"Sec. 13. The Commtssioners’ Court in goun~
ties having & population of twenty thousand (20,000)
inhsbitants or and less than one hundred and
ninoty thousand (196,000) imhabitsnts sccording
to the last preceding Federal Census, 1s hereby
authoriged and it shall be its duty to fix the
salaries of all the following named officerw, to-
wit: sheriff, sssessor and collector of taxes,
ccunty Judge, county attorney, including oriminal
distrlast attorneys and county attorneys wvho per-
form the duties of district attorneys, distrigt
slerk, sounty clerk, treasurer, hide and animal
inspector. Ench of s3id officers shall be paid in
meney an snnual salary in twelve {12) equel in-
sta ts of not less than the total sum earned
as compensetion by him in his officisl capacity
for the fiacal year 1535, and net mors than the
maximum amount allowed sueh offiser under lavs
existing on August 2%, 1935; provided that qoun-
ties having & population of twenty thousand {20,000)
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and less than thirty-seven thousand and five hun-
‘dred (37,500) asccording to the last preceding
Federal Census, and having an sssessed valuation
in excess of Fifteen Million ($15,000,000.00) Dol-
lare, according to the last approved preceding

tax roll of such gounty the maximwn amount allowved
such officers as salaries may be ingreased one

)} per cent for sach One Million ($1,000,000.00)

Dallars veluation or fractional t thereof, in
exoens of sald Pifteen NMillion (g§§.ooo.ooo.oo)
Dollars valuation over and above the maximum smount
alloved such officers under lavs sxisting on August
2%, 1935; and provided that in scenties having &

opulation of thirty-seven thousand five hundred
f}T,SOO) and less than sixty thousand (60,000) ae~
eording to the last preceding Federal Census, and
having an assessed valuation in excees of Twenty
Killion (420,000,000.00) Dollars, asgording to
the last preceding aprroved tax roll of such
eounty, maximiss amount allowed such off'icers
as salaries, may be incressed one (1%) per eent
for each One Million ($1,000,000.00) Dollars
valuativn or frastional t theresf, in excess
of sald Tventy Millicn ($20,000,000.00) Dollars
valuation over and above the maximum smount al-
%gvoggggnh offiocer under laws sxisting on August

’ L

*(a) The Commissioners' Court may suthor-
ize the employment of & stenographer by the
county judge and pay foar such services out of
the general fund of the ecounty to an amount not
to exceed Tvelve Hundred (41,200.00) Dollara
per year,

*(b) The compensation of a eriminal dise
trict attorney or eounty attorney performing
the duties of distriot Attorney, together with
the compensation of him assistants, shall be
pald out of the County Officers) S-lary fund,
but the State shall pay into such fund each
year sn smount equal to a sum which bears the
same proportion to the totsl salary of sueh
eriminal district attorney or oocunty attorney
verforming the duties of a district attorney,
together with the salary of his assiatants, s
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81l felony fees collected by much official dur-
ing the year of 1935 bear to the totsl foees col-~
lected by such official during such year.,

L] "
« & a e

8ince January 1, 1936, county officials of all eoun~
ties having a populstion of 20,000 inhabitants or more, and
less then 195,000 inhabitants, acoording to the last preced-
ing Federal Census, have been compenssted on an annual @
bagls, Bectlon 13 of Article 3912e, quoted adbove, speeifically
provides that "each of said officers shall be pald in money an
annual salery in twelve (12) equal instaliments of not less
than the total sun earned as compensation by him in his offi-
cial capecity for the figcel year 1935, and not more than the
maximum smount alloved such officer under lavs existing on
August 24, 1935; . . " Since the passage and effective date
of Artiele 326q, supra, there has been no duly elected, act-
ing and qualified County Attorney of Bastland County but a
"Criminal District Attornay” has been elected and acting under
the provisions of said statute. There wes no County Attorney
for Eastland County for the year 1935, therefore, there was no
compensatlion earned by the County Attorney in his offioial
capacity for the fiscal year of 1935. If Esstland County had
& County Attorney for the year 1935, the annual salary of the
County Attorney to be appointed by ‘hc Commiasionsrat Court
would be fixed as provided by Section 13, Article 3G12e; that
iz, his minfimum selary should not be less than the total sum
earned ag compensation by him in his offisial ¢apacity for the
fiscal year 1935, and not more than the maximum smount allowed
such officer under laws existing on August 24, 1935, Eastland
County hed a population of 34,156 inhebitants, according to the
1930 Federal Census.

Referring to the Cammissioners! Court, it 1s stated
in Texas Jurisprudenge, Vol. 34, p. 525, that:

“The court may not deny the officer any
scmpensation vhatever, and an order attempting
to do sc i void. Bnéil the rate hes been
fixed by the cosmissioners! court, the offi-
cer 1 entitled to the maximum rate epecified
in the gtatute. « . o"
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Eastland County has & populaticn of 30,426 inhabi-
tants, according to the 1940 Federal Census. Therefors, all
eounty officials of said county must be campensated on an
annual salary bosis, as provided by Sec. 13 of Article 3912e,
supra. Therefore, it is the opinicn of this Department that
the salary of the County Attorney to be appointed must be a
reasonable galary, and the maximm cannot exseed the amount .
allowed such officer under lavs existing on August 2§, 1935,

rtaining to counties coming within the same population
g;ccknt as Bastland County in the year 1935. In gounties
eontaining 25,001 and not more than 37,800 inhabitants, under
Articles 3883 end 3891, Vernon's Annotated Civil Statutes,
thoe maximum salary of the County Attorney in said oounties
for the year 1935 conld not exceed $3500.00. It is our furthe
er opinion that the salary of the County Attorney to be ap-
pointed by the Comuissioners! Court so not exased the sum
of $3500,00, and the minimas cannot be based on the amount
sarned by seid office in 1935, as sald office vas vagant and
no camponaation vas earned ror that year. We believe that the

mintwumm should be & reasonsble amount, az may be detormined by

said court, and as ebove stated, the maximum emount could not
exceed $3500.00 per yesr.

Trusting theat the foregoing fully snswers your in-
quiry, we are

Very truly yours
ATTORNEY GENERAL OF T

Oeis Bpesr
Assistant

R. W. Peirehtld
Assistant

By

RWFidd
APPROVEDAFR 7, 1941

ATTORNEY GENERAL OF TEXAS
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