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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GEnALD C. MANN AUSTIN

ATTORNLY GENERAL

Honorable E.8, Foreman
County Auditor
Jefferson Qounty
Seaumont, Texss

Dear 8irt Opinion No. 0-2987
Ret Liability of a defendar

the eounty eourt . ©

for costis incurnre

~ Your regquest for an oyin
been received and carefully enf
roquest as followst

"There has been tried
lav of Jefferson C¢un . -
Texas vs. Milto . hich the defandant
vas found ' 1Yy l0~lﬁd & fines of

iNe nev trisl pled gnﬂ.tr

sesved & fine of $25.00
¢ and oosts in this nev

trisl it vas necessary for us

genss, uses a jury, and file papers
: 15 the previous triel to run

or the on tried;br :g; egurt on tg:tptsz N
guil P ation s smoun
oregzt.- i"the nev trisl, pius :&w«mmﬁ
ance of » tho roo. ota. in the former

trisl, ér dhould ve golliect only the fees ¢armad in
the I;ttor trisl? Attorneys for the defendant aro
eontending that wvhen the nev trial is granted, sll

the costs in the former trial are lost and the ogly
fees due are the fees incurred in the nev trisl,
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AB ia eivil cases, 80 in eriminal prosesutions, sosts
mmnnmhvm;uonlynnnwnmﬂf ata~-
tute. 7 R.0, !ﬂ. ) 7’8

Artiele 783, Texas Oode of Oriminal Precedure, 1925,
reads in part as follows:

*When the defendant 1s only fined the judgment
shall be that tshe State of Texas recover of the
defendant the munt of such fine and all costs of
the prosecution,...."

Ve quote from the u of ?vo treot n‘ state (Court
of grgi.ml Appreals of Texans 15 B TIO”. rehearing denied)
as followst

"ﬂng.or M, Pitle 15 of the 0.0.P,, pressribes the
sosts tuod against a defendant in misdemesnor
ea808....

?..0.We are satiafied that in this case appell-
ant vas gonvicted of a misdemeanor, in vhieh case
no eosts of this trial are payadls to any officer
out of State fundsi nor do ve find any providion
Mur 3, Pitls 15, C.C.P., yelating to costs,

vwid wvarrent holding the gosts in a case
uln this le out of eounty funds. Ghapter §
of said title, hovever, sets out in sudstance end
at length shat all oos‘m nisdemsanor cases mn
be taxed against the «t-me....

In taxing oosts in a ocase in vhich the appellant has
boon conviocted, items of expense vhich aserued in anothsr case
against appellant, pending in the same oou-t \m.tchhubnn
dismissed should mt De made a ?m NeArtimy
vs, State, 41 Tex. Crim. Rep. 635, 57 847 Texss .Nru., [01.

11, ». }95 Nor, in oase of a sonvietion or & seoond in
proseeding under the {ires infe “'u..“”‘&““»"::..‘:::: £ soe
r re (35} » s
the firss information) having deen reversed on appeal. 4
ve, Btatse, ¥l Tex. Crim. Rep. N13, 855 SV 3373 Texss mn..
Vol. 11. j 1 mo

In the case of Nokimney ve, Btate, supre, the defen-
dant at & former trial vas oonﬁ.atod.of s lildt.l:wr, and, on
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aypeal, the t vas reversed, on asccuat of & variznce
betvean the ormatien and somplaint, and the eounty attor-
ney vas ordered %o f1ile 3 nev infermation. A new ormation
vas filed, ths tria) wvas had wnder the nev pleading and the
defendant again sonvisted. Ve guote from ths opinion of the
Sourt 4{n the ease of NeXinney ves., State, supra, on the sub-
sequesnt appesl, as follows)

“Noston vas made %o retax eosts. The ocost

»ll) n:}ma 1:1.;, isems xamut: 1? the rormer
prosseution wding gostss of this eourt on

al, Under the » cape, (Turner va, State,
21 Toex, App, 198, 18 B.¥, 96) supre, the filing
of the nsv wormtsl v:s ‘;o-o::uom of a
aev p toms eosts aceyuing
m”mhm of the segond um*.un
should have beea exoluded....

On the same prineiyle, it has bdeen held that, if an
indietment is shed or disminsed for defects tharsin, and
on the trial of & second indiotment for the same snse defen-
dant 1s ordered to pay the eosts, the costs of the I'irst in-
diotment cannot be included, 20 c&l.. Costs, Bes. A5hd.

Novever, vhere & subsequent trial is had after a mis-
trial, or fatlure of the jury to agree, or the grant of & Rev
trial, the defendant upon senvistion is yroperly le
vith the costs of both trials. Bee N1l vs, State, 107 Bo. 789,
21 Ala. App. 310} Nichelsam vs. Btate, 187 F. 1013, 24 Wye.

3475 State vs. Birch, A9 P, 2nd 921, 183 Vash. 670 20 0.J.8.,
Costs, Ses. A5k4,

¥eo wish to sall your pertisular sattention to the
ease of Nicholsem vs. 3tate, supre, vhere the sourt based its
holding on a 'r-tng’aum- m-‘mtnuy the same as Article
783, Texas Code ef Criminal ‘mo&u-o, 1925, supre. In the
Nicholson sase, supra, the dsfendant vas convicted of orimtnal
11be)l and sentensed t0 pay & fine and eosts of prosesusion,
There had desnt & mistrial of the sase, the jury oa the former
trial ha falled te agree. In the Judgment appexled Irom
the essts of Doth trisls vere taxed agiinst the defendant. e

desfendant's motion to retax the oosts of the mistrial as deing
syronscusly ht:.nd L] vas denied, from whish ruling he

appealed.
reet, basing 1% on the felloving statutes
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the eoirt shall vonds *adguent sgainst the defen
o -
m: {or the eosts of prosecution.” BSees. 603,
o) Oomp. Btat, 1910,

Ve quote from the sourt's opinion, as follows:

"fhe prosesution vas commenced by the filing
of the information and 414 not end until final
Sudgment was nouneed, Until then it wvas the
same proseoution, the same case, and the gosts of
prosesution ineluded all costs of such prosecution
in the trial sourt. It is the generel rule that
vhen J at 1s rendered againeg a party to an
setion * he has secured a nev tyial on a
wa be taxed with the costs of the ¢

on the first trial as vell as on the seoond
;90 « ¥Williams vs, Eughes, 139 N.6. 17, 51 B.K.

In the case of State vs, Birch re, the defendant
vas eonvicted of a misdameanory, after vhich moved for, and
vas granted, a nev trisl, and vas eonvieted upon the
ssoond trui. By the J nt of trial court, the appell-
ant vas required to pay sosts of prosecution for doth the
firet and second trials., Ia hnl.di.:g ¢t the appelliant vas
oorrestly asseased vith the eosts both trials, the Buwprems
Court of Vashington observed in its opinion as followst

"It is proper that the eosts should abide the
ultimate outooms of the prosscution,

You are rveapecstfully advised that under the facts
stated in your request, it is tha opinion of this department that
both trials of ton ftuﬂ.q, be based on the sams informa-~
tion, vere parts of the same procee or prosecution, and
that the defendant, being liable for all eosts of the seou~
tion,” 1s n:crl; chargeadle vith the eosts of doth L 8
You should, refore, tollest the amount of sosts in the new
trial, plus the fee of the fssuanee of sudpoenas, the Jury fee,
ste., in the former trial,

Yo respectfully vish $o point out, hovever, that the
foregoing opinion is bdased on the assumptiion, from your request



Honoradle X.B5. Foreman, Page 5

letter, that bdoth trials vere based on the originsl informs-
tion, Novever, if after the motion for nev t vas grent-
ed, the case vas disnissed, a nev information filed the
second trial had upon the nev information, the second trial
vould oonstitute & separste and distinot prooseding or prose-
sution and, in sush ¢ase, the defendant wvould de properly
shargeadle vith only the ¢oats of the second triasl.

Yory truly yours

) Plesl
ssistant

EP1AY

APPROVEDJAN 14, 1941
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