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A ahT1a I oqun s,
Honorable George H. Sheppard

Comptroller of Public Accounts
Austin, Texas

Dear Sir: Opinion No. 0-3013 ' o
Re: Delay rental on oil and gas
leases on land purchased or
condemned by the State for
nighway purposes.

This will acknowledge recelpt of your letter of Jan-
uary 2, 1941, and your supplemental letter of January 11, 1941,
in which you ask for an opinion of this department as to what
should be done with delay rentals tendered to the State by oil
companies under the two following situations:

1. Where a landowner has executed an oll
and gas lease for a term of years providing for
the payment of annual delay rentals and whlle
sald lease is outstanding the landowner conveys
to the Highway Department fee simple titles to a
portion of his land.

2. Where the Highway Department condemns
a portion of the land covered by the lease for
highway right of way purposes.

It is the opinion of this department that under the
first situation above, where the Highway Department secures &n
outright deed in fee simple to a portlon of land covered by an
0ll and gas lease, that the delay rentals on the portion of the
land purchased should Le pald to that depaztment.

Article €673a, Sec. 1, Vernon's Annotated Texas
Statutes, provides as follows:

"Wherever the State Highway Commission has
acquired or shall hereafter scqulre any land by pur-
chase, condemnation, or otherwise to be used as a
right of way for any State Highway and thereafter
the route of such Highway was or snall be changed
or abandoned, and any such right of way be no longer
needed for such Highway, or needed for use of c¢lti-
zen3 as a road, the State Highway Commission may
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recommend to the Governor that such land be

sold and that he execute a deed conveylng all the
State's right, title and interest in such land so
acquired. Upon the recommendation of the Commis-
slon, the Governor may execute a proper dead con-
veying and/or exchanging such land for different lard
belonglng to the same person or perszons. It shall
be the duty of the Commission to fix the fair and
resasonable value of ali such land and advize the
Governor thereof. Provided tnat where such land
1s glven to the State, the Governor may return thne
same by proper deed to the person or persons from
whom the same is received. All money derived from
the sale of sucn land shall be deposited with the
funds from which it was originally taken. The
Attorney General shall approve ali transafers under
this Act.”

Since the land inguired about was purchased with the
funds appropriasted to the Highway Department, even though the
delay rentals do not strictliy constitute the sale price of any
land previously held by that department, the delay réntal grew
out of the transaction of purchase made by the Hlghway Department
Insofar as the 3tate's interest is concerned, and in view of the
above statute, i1t logically should be paid to that department.

It is the opinion of this department, in answerto the
second ingquiry above with respect to delay rentals on land con-
demned bty the Hlighway Department for highway right of way purposes
under the right of smirent domain, that nelther the Highway De-
partment nor any other branch of the BState 1s entirled to such
delay rertal since the State would own ro intersst in the minerals,
but only an easement with a right to vae the surface for high-
way purposes.

Q In the case of Calvert, et &l v. Harris County, 46
8. W. (2d) 375, decided by tne Cour® of Civil Appeais at 3alveston,
wherein the defendant in a concemmaticon suit by the county seek-
ing to conrdemn certain of his land for road purposes contended
that he was entitled to the value of Iie minerals under the lard
taken. The court in overruling als contertions used the follow-
Ing lenguage:

"Phe mettled rtule is that in condemnation
proceedings only an easement is rejulred and that
stich sasement 1is all that the law requires to be
paid for."

This opinion is not to be construed ss holding that
under either of the two above situations that the oll company
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would be authorized to develop the land taken by the Highway
Department for oll and gas purposes by operation on the prop-
erty taken.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By s/D.D. Mahon
D.D. Mshon
Asslstant
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APPROVED JAN 22, 1941
s/Grover Sellers
FIRST ASSISTANT
ATTORNEY GENERAL

Approved Opinion Committee By s/BWB Chairman



