OFFICE OF THE ATTORNEY GENERAL OF TEXAS -
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable A.R. Hickerson
County Auditor
Rontgomery County

Conroe, Texas /\

Dear 8ir: Opinion ¥o. 0-3029
Re: 8Should fees d -3 ore than
one r be pf g undey

Your recent request for €5 opinion of this ddpart-
ment on the above statsd Questign has ‘heoen recelved.

~rity ror thn payment
baen out of office

be reported in Yolums
é addressed %o the

bor © !ntchimon ounty, is very positive
ss t0) the pannnt of delinquent fus to

paid to K kcinthommn.

Article 3892, Vernon's Annotatesd Civil Statutes, ss
enacted in 1907, read as follovsi

“Any officer mentioned in Artiocle 3883, who
does not collect the maximum amount of his fees
for any fiscal year and vho reports dslinguent
fees for that year, shall be entitled to retain,
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vhen colleoted, such part of such delinquent fees
as is sufficlent to complete the maximum ocompensa-
“tion for the year in which delingquent fees are
“Fharged, snd also retain ane-fourth of the excess
fees helonging to him, and the remainder of the de-
linguent feea for the fisgal year upe.ll be pald as
herein provided for vhen dolleoted,

\ Article 3892, Vernon's Annoteted Givil Statutes, as
amended by the Porty-first Leglislature, 1930, Fourth Called
Bession, page 30, Chapter 20, 8ection 5, reads as followst

*Any officer mentioned in this Chapter vho
does not sollect Whke maximum amount of his fees
for any fiscal year and vho reports delinguent
foor for that year, shall be sntitled to retain,
vhen eollected, such part of such delinguent fees
as is sufficlent to damplate the maximum sompen-
sation authorized by Articles 3863, 3683, and
3886 for the year in which delinguent fees were
charged, snd slso retain the amcunt of excess fees
suthar?od ?y ht:; mx; the M.Merlo{. the delin-

. queny fees for that fiscal vear shall be paid as

" hereil provided foy im ‘deilecbed; previded, the
provisions of this Artisle shall not apply to any
officer after one year from the date he ceasss to
hold the office to vhish any delinguent fee is due,
snd in the event the offieer earning ths fees that
are delinguent has ndt sollected the seme within
tvleve montha after he seases to hold the office,
the amount of fees collested shall be pald into
the gounty treasury. Preovided, hovever, that noth-
ing in this Act precludes the payment of ex-offisio
fees in sccordance with Title 61 of the Revised
Civil Statutes of Texas, 1925, as part of the maxi-
mn compensation. vided, {sho.t any change made
in this Artiocle by this Aot shall not apply to
fees heretofore earned.”

Article 3891, Vernon's Annotated Civil Statutes, resds
ss follovs, in part: :

e ae

"All current fees earned and collected by
officers named in Article 3883 during any fiscal
year in excess of the maximum and excess allowved
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by this Act, and for their services and for the ser-
vices of their deputies and sssistants and authorised
expenses, together with all delingquent fees vollest~
ed and not used as provided in Airticle 3892, or used
to pay salaries of deputies and assistants vhen our-
rent fees are insufficient, shall be paid into the
County Treasury in the county vhere thess excsases
soorue,

"A11 fees due and not collootod, shown in
the report required by Article 3897, llull be oollect-
el by the officer to vhose offioce tho fees acsrued
and shall be disposed of by said errim in agooy-
dance vith the provisiens of this Act,,."

Artiole 3892, aa amendsd by the Forty-rirst Legislature,
became effective Junuary 1, 1931.

In our Opinion lo} 0-1848, we held that:

"The officer vhose term of office has terminat-
od is not authorized to collect delinguent fees earn-
od by him vhile in arﬁu. byt that his successor in
office :hnll eolleot duch delinguent fees snd pay -
ther to his predecessor, the retiring officer, provid-
od such de ont fees are collected vithin one year
after the retiring officer has gone out of office and
such retiring officer shall be entitled to retain,
vhen collected, suesh part of such delinguent rou s
1s sufficient ao complete the maximum compensation
authorized.”

Sa2id opinion applies $to delingquent fees earnsd subse-
quent to the effeotive date of Article 3892, ss smended, vhich
vas Januvary 1, 19351, Baid statute oifically provides that
any change nao in this article by this aoct sha.l{ not apply to
feas heretofore sarmed. _

We have oarefully considered the ease of Hoke et a
vs. Simonton, 46 8.W. 2nd 1013, mentioned in your inquir, This
suit was brought by appellee, a former tax ¢ollector of ntgm-—
ery County against X.D. Hoke, his successor, who duly qualified
as such in 1924, again in 1926, and again in 1928, and the sure-
ties upon each or Hoke's rricial bonds for his several terms
of office. The purpose of the suit vas to recover fees of
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office searned by Simonton while he was in office, but solleot~
ed by Hoke as his successdr.

For the purposes of this opinion ve assume that you
have reference to the fees earned by Nr. Hoke, bdut not golleot-
ed by him during his three terms of office, prior to January
1, 1931, %hers ie nothing in your letter or in the above men-
tioned case which indicates that Mr. Hoke held said offiece
since that tine. g

Article 3892, as enscted in 1907, and Artiele 3900
vere in force and offeet during the time Nr. Hoke was in office
and he would be entitled to retain, vhen ocollectad, all delin-
quent fees earned by him, ‘although such fees have ﬁean colieot~
ed or may be sollected after the effective date of Article
3892, as amended, and the repeal of Article 3900, Kowever, Af
Nr. Hoke has been in offide. e the effeotive date of Article
3892, ss amendsd by the rat Leglslature, vith reference
to all delinguent foes ' “and oollaoted sinoe sald date,
our Opinion Ne. 0-1348 is applicable.

Trusting that the foregoing fully ansvers your in-

"“E*:éf:"';;'::""'t TR ) DRt i et R e e
APPROVED JAN 22, 1941 Yours very truly

M'_,Aﬂm GENERAL OF FEXAS
PIRST ASSTICTANT .‘ BY L.lell LSillrrr

ATTOEEEY GIRsERAL

Ardell ¥Williawms
Assiptant
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