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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD €. MANN
ATTORNEY SENERAL

Honoreable Ben J. Dean

District Attorney

Breckenridge, Texas :

Dear Sir: - Opinion No,

- - Ret Fees o

1ng while intoxicated ai
Poace sits s aw oxaminin
ipz triel and Adn indictment\ls
. the defendag a8 Tinesand

owing ques-

Ke defendant is indicted for a felony
and upor convicticn khis punishment is by fine
or ccnfinement in the county jall, or by toth
such fipre and confinerment in the county Jail

or convicted of a2 misdemeanor, no costs shell
be paid by the State to eny o’ficer. All

costs in such cuses shull be taxed, assecsged
and collected ag in misdemeanor cases.

NO COMMUNICATION 16 TO BE CONETRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Article 1071 Vernon's Annotated Texas Cods of
crinidal Procedure, reads as follows:

. "Justices of the peace who sit es an
exemining court in misdemeanor ceses shell
be entitled to the sams fees allowed by

law to such . Justices for sinmilar sorvices
4n tha trial of sgsuch nanes not to axoead

Lot a 01 =A% XL WIRS N e o o A,

three dollars 1n any one cese, to be paid
b{ the defendant 1n case of rinal convice
tion,"

- Krticle 1052 Varnon's Annotated Texas Code of
Criminal Procedure, raads a8 Tollows;

*Three Dollara shall be pald by the
county to the County Judwe, or Judze of
the Court at Iew, and Two Dollurs and Tifty
cents shall be paild by the county to the
Justice of the Pesce, for sach eriminal
action tried end firally disn»csed of be-
fore him. Provided, however, that in all
counties having a population of 20,000 or
less, the Justice of tie Feacs ﬂhull re-
celve a trial fee of Three Dollars. Sueh
Judge or Justice siall preszent to the
Commissioners' Court cf bis county et &
regular term thersof, a writisn aceount
specifying esch criminal action in wkhieh
he claims such fee, certifiecd by such Judsge
or Justice to be correct, and filed with
the County Clerk. The Comnisoiocnerst
Court shall epprove such account for such
amount as they find to be correcti and
order a draft to be lssued uvon ths County
Treasuroar in favor of such Judze or Justice
for the anount so anproved. Provided the
Commissionsrs' Court shall nct pay any
account or trial fzes in any case tried and
in which an acquittal is had unless the
State of Texas was revresented in the trial
of sald cause by tho County Attorner, or
hisg assistunt, Criminal District Attorney
or his assistant, nnd the certificate of
gald Atternsy is sttsched to said account
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cortifying to the fact that saild cause was
triedy and the 3tats of Texas vas repre-
sented, and that in his jud:sment thers was
sufficient evidence in sald cause to demand
a trial of same,"

- The porulation of Stephsns COunty; Texas, is less
than £0,000 ichabitants according to ths 1940 Fedoral Cen-

sus,

Opinion No, C=-2877 cf this department passes on
a situation where & Justice of the Pence (on the fea svys-
tex) nolds an examinlng trial where 2 defendant is charged
with & felony, to wit, driving a zotor vellecle while in-
toxicated and where the constable (on the fee system)
sskes the arrest for examining triel, ete., end where the
Grand Jury indicts the defendant and where upon trial the
defendant 1s zivan a fine and jail sentence and where the
defendant: does not pay his flne and costs dul lays tae
sane out in jall or works it out on the ¢ounty roads or
other county projects. Tois opinion helds that under
sald facts ine county is liable to the Justice of the
Yeace and constable for ope-half of their legsal examining
triel fess in seid cause, Ve enclose herewith a copy of opine-
ion No. 0-28377 for your information,

In answer to your first queztion you are res-
pectfully advised that 1t 1s the cpinicp of this departs
rent that the Justice of the Peascse of Stephens County
vwould be entitled to collect a fee of $3,C0C from the
defendant under the facts stated.-

Ir anzwer to your sscond question it $s our
ovinion thet undar the facts stated if the defendant could
not pay the fine end coste and laid same out in dail or
vorked it out on the county roeds or on & county project
the county would be lisble to the Justics for ore-half
of his examining triel fee under Article 1085, V. A. T,
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It i3 to e understood that we 4o not pass upon
the constitutionality of Articls 1071 of the Code of
¢rininal Procedure, supra. |

| VYery truly yours
PPROVYD FEB 21, 1941  ATTORNEY GENZRAL OF TEXAS
FIRST ASS M -
o Wm. J. Fanning
ATTORNEY GENERAL , | Assistant
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