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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
[ ATTORNEY GENERAL

Honorable George H, Bheovard

Comptroller of Publie Aceounts
Austin, Texaa

L 3 R} cce - -3

Dezar Sir:

Opinion No. 03073
%e: (a) Proper ste

Axes on 1ntnngib10l
upfier Articile 7105, Revised

Ci¥il StapGtes. (b] Yardetick

retl ng or production of
.3 (¢} whether in-

i1y as Ex-Officic Tax Comalaslioner,
he. opinion of this Department, the fol-
ch we quote from your letter of January

. Evive Lo lntangible values, noc;ssitatca
BY requesting an opinion on the paintes set forth
below:

“Company C operates a private pipe line in
conneotion with ite oll producing busineas. In
addition 1% gstheras for other producers in the
same fleld, on which & gathering obarge is made,
ageinset the other producers of five cente per
barrel, or they are allowed to make g five cent -

NO COMMUNICATION 1§ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AMPROVED BY THE ATTORNEY GRNERAL OR FIRST ASSISTANT
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profit when the oil 1s delivered to a common
garrier pipe line. VWithout the gathering system
the common carrier pipe line would have charged
five gents per barrel for this servige.

“Company D operates a gathering system,
in connection with its refinery, but it selle
part of the 0il to a common carrier pipe line.
This servioce would have cost five cents per
barrel, should the common carrier gathered the
0il, &8 in the case of Company C.

"Company E operates a pipe line under lease
agreement. The properties are owned by a refin-
ery, but the operating company 1s inocorporated
a8 an oil pipe line company. Or they may buy
04l in the field and sell 1t to the resfinery and/
or other refineries and common carriere, with no
contract to sell, but the sales are made without
eny pre-~determined profit., The pipe line and/
or marketing company may make more Or less than
the gathering charge. The lease agreement may
stipulate, (a) that all ad valorem taxes are to
be paid by the owner (refinery) or (b) that all
2d valorem taxes are to be borne by the lescee
company. Also it may stipulate, (c) that the
rental be paid on a flat rate permonth or annum,
or (4) that the rental be based on a per barrsl
rate, for éxample the rate would be three gents
per barrel on all oil gathered.

*The main questions involved may be summar-
ized as followe:

"l. v¥hat 1s groese income, as applied to
a pipe line with no published tariffs? Is oil
trading profits an income in the case of Com-
paniee C and D? Are savings on their own oil
to be considered in arriving at their total
gross income?

"2, Ia there any yard-stiock to be used
Ain memsuring or olassifying a pipe line oper-
ated in conneetion with the refining or pro-
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dustion of crude 0il?

*3. Does an intangible value, as found,
attach iteelf to the physiocal properties, or

to the businegs of tr-n-nnﬂtlny all 'hv nln-

F R TR GASRIN S W e W am e ey

1ine? It may be presumed that Gonpany E will
nave office furniture and other property that
will be used in thelr zmarketing and pipe line
businese, however the intangible value would
ardinariiy be apportioned to the counties through
which the pipe lines ars situated,

*Artiocle 86019 reads, in part as follows:

11t 4@ declared that the operation of
common oarrier pive lines ie & business in
which the publio is intsrested, and is subjeot
to regulation by law. The business of ng_ggggr
;g;, or of nurg&geing and gelling crude petre

tion busline
ne ef the class sud ect to this law to

transport the orude petroleum so bought or sold,
shall not be conducted, unless guch pipe line
8c used is a common carrier within the purview
of this law. . . ." {Underseoring ours)

*On the presumption that Goapanies D and K
are 'Owning, operating or menaging' a pipe line
that comes within the above statute, or that
they are 'Doing business of the same charsoter
in this Btate'; 1s their revenus to be predicated
on a tariff, wvhere one is established and pub-
1ished by a common carrier pipe line? Or is
their income to be considered the same as that
0il trading profit from buying, transporting and
selling o0i1l? From a practical standpoint, if we
are confined to oil trading profits there "will
be no intangible value, On the other hand, 1if
tariffs are set up on all oil transported, a hy-
pothetioal, or earning oapacity of the property
&8 dlltlngulahod from the actual earnings, ie
the basis of an intangible value,

*Until the Col-Tex oase was decided the pipe
1ine industry had taken the practical construction
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of that part of Article 6018 reading as folldws:
'The provisions of this law shall not apvly to
those pips lines whioch are limited in their use
to the wells, stations, plants and refineries
of the owner, . . .!' to mean the pipe lines of

the vnroduceras of o0il from the wells to the lease,
ar -ggtligm tanks; and the lines from the leane
tanke to the trunk lines as being 2 nart of a
gethering system. Also thoee lines running from
refinery tenk farms to stills, and/or leading
racks or wharveg, statione eto., within thne re-
‘Tinsry grounds as being g part of the refinery
equipment; while those pipe lines that brought
.03l to the tank farms were a vart of transpor-
tation egquipment., The Judge, in the above case,
evidently 414 not consider the construotion by
the industry, in arriving at his decision.

: "Seation 4 of Artiole 6018 reads as follows!
- 10wning, operating or managing or participating
in ownership, operation or managesent, under
, oontraet of purchase, ggggoagng to gg¥
, or other agreement or arrangement o
any kind whatgsoever, any pipe line or pipe lines,
- or part of any pipe line, for transportation
from any il f1iald or place of production with-
in this State t& any dlstributing, refining or
marieting senter or reshipping point thereof,
within thig State, or crude petroleum bought
of others; Also in this connection Article 7108

should be read, sspsclially that part reading as
rollows!

"'Eaoh lngorporsted. . . . oll pilpe line
compeny, and all common carrier pipe llno ooR-
panies. . . . engaged \N8DY on ot
oil . . . in additlon to the ad valercn texes
on tanglble properties which are or may be ins-
posed upon them respeatively, by lan shall Pay
an annual tax %o the State, . . &hﬂir in-
tangible xseets and proverty, and looal taxes
thereon to the oounties in whieh ite business
is oarried on.' The underseorsd words may be
aprlied to Company E.

*It should be pointed out here that none
of theses companies have dealared themselves to




Pedyl=d

Honorable (esorge H. Sheppard, Page B

be gommon ocarrier pipe lines, nor have they at-
tempted to exercise the privileges under Arti-
cles 6020, 6022 or 8043, However, they do rile
all reports with the Comptroller of Public Ao-
counts snd with the Rallroad Commiesion of Texas,
that are required of common purchasers and trane-
porters of orude petroleum. They are elther
Delavare oorporations, or they are incorporated
under Articles 1495, 1496, 1457 and 15033.

*Should this not be enough information neo-
essary for you to deolde these questions I shall
be glad to go into wore detall, personally.”

You have wverbdbally amplified the foregoing state-
ment in connectlon with "Company D* by sadvising ue thet,
ag in the ocase of "Company C', part of the oil handled was
either purchased from or transvorted for other producers
in the field andwe not confined to the production of sald
‘Company D".

In answering your first question we point out
thet under prinoiples hereafter disoussed, ve hold that
Companies “C*, "D*¥ and YE%, adbove denorlbed are engaged,
in part, in businesaea of such nature as to bring ench of
ther within the applicetion of Artiocle 7105, Revised COivil
Btatutes, providing for the asseeement, for taxation
the intangible valués of each "oil p&pa line aompany‘
"common oarrier pipe line company*® or “other {naividual
company, corporsilon or sscocintion doing dbuelnese of the
same chargeter in this State." However, 1t Adces not follew
from this conclusion that al) prose income rescelved by each
of theee cowpsnies, from every souree, oasn be properly con-
sidered by the Btate Tax Roard in eenputing the intangible
velues of the businesses enumersted in the ststute, under
the established prineciple of *capiltalirzstion of net earninge*,
because such companieg, particulerly Companies *C" and *D¥,
are also sngaged in the producing and refining dusiness, ro-
spectively, and such businesees are rot within szid Act. It
18 our answer to your first gquestion that the Bosrd may con-
sider as groess income for these purnoses, only such income
ag gocrues, direstly or indireetly, from the businesg of
transporting crude oil for others for hire or for profit.
Thus, if crude oll is transported by the companies in ques-
tion for other producers, from the polint of produstlion to

of
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refineries owned by others, or to connecting pipe line car-
riers, for a charge or consideration of five cents per
barrel, such gross income, along with other inocome traceable
to the business of transporting oll for hire, would be prop-
srly oconsidered by the Board in deteraining intangible vaiue
under established formulas, whether such income is designated
as carrying, gethering or service charge or tariff. The
formal publication of a tariff, under regulations of the
Railroad Commission (Artiole 6643, Revised Civil Statutes)
is no oondition prersquisite to bringing the companies here
within the intendment of the Aot taxing intangidles.

But if each of the described companies purchase
suoh orude oll outright from producers and transport sanme
through their gathering system, or pipe line system, to gn-
other refinery or to & connceting pipe line, where it is
s0ld for a profit, then, under the case of Reagan County
Purchasing Company v. State, 110 3. W. (23) 794, the Eoard
may consider, in assessing intangidble values, only such por-
tion of the éotal consideration or gross incoms received by
such companies as representz a fair, just and reasonsble
charge for the carriage or transportation of such oll. The
halance, if any, over and above such transportation charges,
would be considered as trading profits or ilnoome from the
purchase and sale of orude oll, and would not be inocome
derived from the businees of transporting oil for hire, Cor-
porations ehartered under Chapter 18, Title 32, Revised
Civil Etatutes, such as these are indicated to be, are au-
thorized to pursue both businesses; i.e,, transport oruds
01l by pipe line for hire and bBuy sand sell crude oll,

- Upon this point of exoluding trading profits in
aseessing intangible values of such companies, the trial
court, in the case of Reagan County Purchasing Company v,
State, supra, found:

", . . 8aid value was assesased and fixed
by the State Tax Board by a procees of “capital-
izing" what it underatood snd believed to be
the entire net revenue of the defendant for the
yoeay 1834, taking into oconsideration esarnings
of sald defendant from all of ite activities,
that 1eé to say, earnings from the purchase and
sale of 0il, as well as esrnings that might be
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properly attributed to the transportation of oil;
the computations of esld Board being based upon
a grose earning of 2C gents per barrel from each
and every barrel of oil bought, transported and
s0ld by the sald purchasing company during the
calendar year 1934.'*

The trial judge concluded that the assessment
wae exceseive beosuse the State Tax Board took into econ-
sideration the vrofits esrned by the company from the busi-
ness of buying and selling oll, and undertook to determine
what part of the net earnings of sald Company was attribu-
table to transportation of 0il, so as to fix therefrom the
total taxable value of its ollpipe line business by the
approved method known as "capitalization of net income",

Upon this point the findings of the court are as
follows:

"+(7) I £ind that only one-fourth (1/4)
of the gross earnings of the defendant on oil
bought, transported and sold by it during the
year 1934, is properly attributable to and should
be allocated to gross earnings as from pipe line
transportation instead of the entire 20 ocents
per barrel used by the saild Tax Poard. VWhile,
as found above, no tranaportation or tariff charges
are made or published by the defendant, 1 find as
a feot that & oents per barrel would be and con-
stitutes a falr and reasonable charge for the
transportation of such oil if it had been trans-
ported for others for hire, and that 0 cents was
the transportation rate determined and used dby
the defendant as the basis for computation of
the Federal Excise Tax on the tranaportation of
o1l by pipe line under Federal statutes existing
at the time sald intangible assessment was made.
On the basis of a grose earning of 5 cents per
barrel for all oil transportsd during the year
1934, and applying thereto the formula adopted
and used by the State Tax Board for determining
the intangible velue of the defendant for the
taxable year 1936, I find that 80 per cent of
the intangible value of the dAefendant, attribu-
table to its pipe line syastem and operatione
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a8 of the year 1935, ie $769,408.00, . . ."

Although, in the absence of a cross-assignment
of srror by the S8tate, the Court of Civil Appeals pointed
out that it was unnecessary to determine the question, never-
theless, sald court r-fused to dAisturdb the Adlseretion of the
triAl court in reviewing and adjudging the correct assess~
ment which should have been mrde by the State Tax Board in
thlﬂ Gpse.,

Under the game reasoning, we do not bellieve that
the Board can properly consider, in cosputing intangible
values of the companies involved here, the worth or value
of their pipe lines in the eavings effected by them (1) in
transporting ¢il produced by them or purchased from others
to the refinery owned by them, (Company D), or, (2) trans-
porting oll produced by them fo a oconnecting common carrier
trunk line (Company C). Under the holding of Col-Tex Re-
fining Co. v. Hart, 144 §. W, (24) 909, such use of a pipe
line to transport crude oil would be az a *private pipe line",
incidental to the refining busineses or to the oil producing
business, and the value of such pipe 1lines, when used in the
pefining or produging businsss, to dispense with the hiring
of common carrier nipe lines, cannot be considered as income
derived from the buginess of trggugo;t;gg oll r%g hire, with-
in the meaning of Article 7105, Revised Civil Statutes, ae
interpreted by sald case,

In this connestion, however, we polnt out that the
State Tax Board, in asseesing these described companlies for
intengible values, may consider the earnling capacity of the
property as distinguished from the actual esarnings. Under
the "capitalization of net income" method of valuation, de-
clared by the oourt to be particularly adaptable to pipe
1line companies and various other public utility companies,
the earnings are merely treated as a gulde to the capital
value, because the tax 1s not levied upon the earnings as
such, Thersfore, in any particular case, the groes receipts
to be considered for such purpose are not necessarily the
agtual receipts but guch ae would be recelved ander a reason-
ably economical and prudent management; and the expenses to
be deducted, in order to determine the net incoms, are not
necessarily the expenses which were in fact inourred, but

288
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such expenses as would be incurred under a reasonsably eo-
onomio and pruldent mansgement. 26 R, C. L, 3687; ftate v.
Nevada Cent. E, Co., et al, 81 Pac. 99.

By your second queestion you ask if there is any
*yard-stick to be used in measuring or classifying a pipe
line operated in connection with the refining or production
of crude o0il." This “yardstick" has been definitely laid
down by the deolsion of the Court of Civil Appeale in the
case of Col-Tex Refining Co. v. Bruce Hart, et al, supra,
and the pertinent statutes. Article 6018, Revised Civil
Statutes, after giving four broad definitions of a coammon
oarrier pipe line tompany, provides that%the provisions of
this law ghall not apply to those pipe lines whioh are limited
in their use to the wells, etations, plante and refineries
of the owner and which are not a part of the pipe line trans-
portation system of any common carrier as sbove defined.*

In Chapter 15, Title 32, Reviged Civil Btatutes, governing
the creation and operation of corporations for the storing,
transporting, buying and selling of oll, gas, salt dbrine
and other mineral solutiona, eto., we find Artiocle 1503,
providing:

*Nothing in this chapter shall precludes
the ownership or operation by any corporation,
of private pipe lines in and about its refin-
cries, fielde or stations, sven though such
corporations may be engaged in the rroducing
business.®

It wae held in the osse of Col-Tex Refining Comp.ny
v. Hart, et al, supra, that a refining company, owaning and
using a pipe linl excluaively for the purpose of transporting
01l bought by the company from other producers to the re-
finery owned by it, was not an “inocorporated 0ll pipe line
company', a “common ocarrier pil pipe line company* or *doing
business of the eame charaocter" within the terms of Arti-
cle 71085, Reviged Civil Statutes, and hence was not subjleot
to the tax on intangibles thereby assesesd. Thias holding
was upon the theory and construction that the intangible tax
statute was intended to embrace only such property or facll-
ities as produced for the owner within and of itself, and
epart from any other business of the owner, a tangible revenue
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or inoome, and hence carryinz system of pipe lines owned
by refining company for use in transporting oil from pro-
duetion to such refinery, did not have a tangible value to
whioh the intanglible tax measure attached,

But we are not willing to extend this decision to
cover and exemot persone, firms or vorcorations using pive
lines for the transportation of crude oll for hire, even
though such pipe line system is called a gathering system
snd is aleo used in connection with the refining or produc-
ing business of such person, firm or corporation. In other
wvords, toIring the owner, lessee or operator of such gather-
ing or pipe line system within the principrle announced by
the Col-Tex camse, it must be used exglusively (1) to trane-
port oil produced by such owner or operstor, and not bought
of others, to a connecting common carrier pipe line for sale
to it or further transporation by it, or, ?Eg to transport-oll
produced or purchased by such owner, operator, or lescee to a
refinery owned and operated by the seme person, firm or oor-
poration for processing.

Irf, on the other hand, euch pipe line or gathering
system is used, In additlon to the purvoses set out sbove,
(1) for the purpose of transporting, for hire, oharge, tariff,
or other consideration, crulle oil for other producers from
the place of production to & connecting »ipe line for sale
or further trsnsportation, or to a refinery owned and oper-
ated by another person, firm or corporstion for processing,
or (2) for the purpose of traneporting oil purchased by the
owner, operator or lessee of such pipe line or gathering
cystem, from othere, to & connecting pipe line company for
sale or further transportation, or to the refinery of an-
other person, firm or corporation for eale, then in each of
these aituations, exemplified by the companlee desoribed
in your letter, it is our opinion that you may lawfully assees
an intaneible value, for tsxation purposes, by capitaliring

tie profit or income which sgogrues fyom such trsnsportstion,
subject to the above dlscussed,limitatlions,

By your third question you ask 1f "an intangible
value, as found, attaches iteelf to the physical properties,
or to the business of transporting oil by pipe line®*, pointing
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out that "Company E" would have office furniture gnd other
property used in their marketing and pipe line business hut
intangible value would ordinarily be apportioned to the
counties through which the pipe lines were situated. Al-
though an intangible value could not exist in any given case
without the presence of tangible or physioal pronerties

used in or devoted to the bueinese out of which the intan-
gible value arises, including office furniture and squip-
ment in the instant case, 1f necessarlly inoldent to the
proper conduct of the business of engaging in the transpor-
‘tation by pipe line of crude oll for hire, nevertheless,

it is our opinion that such intangible value need not by

the Board bp apportioned and certified to the county or
counties wnere such office furniture, and squipment or other
tangible property is situsted, but the practice, long fol.
lowed by the Bosrd, of apportioning such intangible values,
on a milesge value, to esch of the ocounties through which
the pipe line runs, is proper, and may be continued,

. In the oase of Resgan County Purchasing Company
v. State, 110 8, W, (2d4) 1104, the court said:

*Intangible values ordinarily result from
the vrofit of a business as actually conducted.
They inhere to it as a 'going concera,' in many
oaseg far exceseding the tangible values to whigh
they sdhere.*

Thus, although intangible value ocannot exist,
for purposes of taxation, without the existence of tangi-
ble or phyeical propertiea to which such intangible values
adhere and out of whieh they grow, it is not technically
accurate to say that intangible value attaches itself to
guch physical or tangible properties, 20 as to have a situs
for taxatlion in the counties where such proverties are lo-
cated, because the intangible value sought to be aesessed
for ad valorem taxes under Article 7106, Revised Civil Stat-
utes, is the over-all value of the business oconducted as a
"moing concern®, which business has a valuation in excess
of the valuation of the physieal or tangidble property used
in such business,
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Article 7111, Revised Civil Stgtutes, provides that
the Board "shall aprortion the sum of the sald total taxable
values within this State to the countiee in whiech such in-
dividusal company, ocorporation or sssociation does bueiness,
in proportion to the amount of dbusiness done in and the re-
oeipts derived from each such company, exoept, that in case
of a rsilrcad company, the apvortionment to esch county shall
be in proportion to the line or lines of such individual,
company, corporation or asso¢iation therein.,"

Said artiole further provides that the Board may
consider evidence upon the question of apporticnment, and
may certify and spportion such intangible values according
to any method of c¢alculation whioh it belisves to be best
oalculzted "to bring about a jJust, fair, equitadble and law-
ful apportionment®., Adverting to this statutory authority
oonferred upon the Board, the Court of Civil Appeale in the
case of Texas Pipe Line Company v. Anderson, 100 3, W, (24)
764, upheld the mileage basis of aprortionment of the in-
tangible values of a common carrier pipe line company as a
method aporoved by the courtes and calculated to reach a just
and fair result.

Trusting the foregoing fully answers your inquiry,
we are

Yours very truly
ATTORNEY GERERAL OF TEXAS8

FIRST ASS 1STA
ATTORNEY GEMERAL
By e
- Fat ¥, Nettl, 4r.

Aseietant

OVED APR 16, 1941
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