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Honorable Cleveland Davis

County Attorney

Brazoria County

Angleton, Texas )

Dear Sir: Opinion No. O
Re: .

: apf fcetion for highway
%h- formal appli-

o8 school of aivil engineering,
X owledge of highway oonstruo~

*7#0, Vernon's Annoteted Texas Civil
8¢ follows:

"The commissioners sourt shall see that
the road and bridge fund of their county is
Judiecioualy and squitably expended on the
roads and bridges of their county, and, as
nearly ae the condition sndnesessity ef
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the roads will permit, it shall beexpended
in each county commisslioners preeinet in
prdportion to the amount oolleoted in such
precinot, HMoney used in building permanent
roads shall first be used only on first or
second-olass roads, and on thoze whioh
shall have the right of way furnished free
of ocost to make as stralght a road as is
practiocadble and heaving the greatest bonus
offered by the citizens of money, labor

or other property."

Article 6741, Vornon's Annotated Pexas Civil
Statutes, reads 58 follows:

"The commissionere court may make and
snforce all resasonable and necessary rles
‘and orders for ths working snd repaiging of
public roads, and to utilire the labor to
be used and money expended thereon, not in
conflict with the laws of this State. Saia
court may purchase or hire all necessary
road machinery, tools or teams, and hire
suoh lehor a# may be needed in addition to
the labor required of citizenz %o build
or repair the roads."

The cases of Willieams, et al v. De Fees, County
dudge, 77 S. W, (24) 729 and Hill County v. Bryant & Hoffe
man, 16 8, W, {24) 513, eited by you in your brief, hold
that the commikaianers' Court has authority to employ an
enginesr to superviee snd aid in the construction and main-
tanance of couaty roads.

We quote from 21 Texas Jurisprudence, pages
bLL-5, as follows:

*{ 126, ZEmployment of Enginesr, - The
state highway engineer is a statutory offliocer.
But for a county or road distriot the State
Highway Commission may, upon appllication,
recommend a competent civil engineer, and
there 18 no docubt that under the general road
law a county hes implied power to employ an
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gnginesr to supervise construction contracts.
It is now expressly providéd that the engage-~
ment of an engineer shall not be subject to
competitive bidding, Whether a speclal road
law governing a particular osounty authorizes
such employment, and, if 80, whether the
engineer may be employed on a sommission .
basis, depend on what is expressed or ig-
plied by the law in question,

"Generally, of course, the compensa-
tion of the engineer and other obligations
inter se are detsrmined by the contraot
itself. The gquestion has been raised as
to whet oompensation 18 80 excessive as to
be of itself evidence of fraud, and it has
been held that a contract was not invalid
for freaud because six per cent, of the
cost of the construotion work was peyable
the reunder.

'"Where road improvement work is under-
takan hy the county as employer of the
workmen engaged, the engineer-supervisor
is not a ocontraoteor within the purview of
the statute requiring contrasctors for
publio works to furnish a bond,

#{ 127. Power and Authority to Con-
tract. -~ Being invested with thes power and
eharged with the duty of creating and
maintaining adequate roades, a commissioners’
court necessarily hes authority to contract

- for road construction and improvement work.

"tThe legislature has seen propsr to
confer upon the commissioners' court the
power and authority to meke contraets for
the repairing and construction of roads
within its county, and so0 long as sald
courts make ocontructs within the reatrio-
tions of the constitution and under the
authérity of the law, it 1s not for the
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courts to substituts their judgment for
that of the commissioners' oourt as to
the wisdom of such contrscts.' « « « « "

You do not state in your letter whether or not
Brazoria County is governed by the general road law but
we 2ssume from your letter that such 15 the case and we
base our enswer to your question upon the assumption
that your county is governed by the genereal road law,

On May 13, 1938, this depertment held, in a
letter opinion written by Honorable R. E. Gray, Assis-
tant Attorney General, recorded in Vol. 381, pege 509,
Letter Opinions of the Attorney General, that the Qom-
mizeioners' Court had authority to employ an engineer to
supervise and aid in the construction and msintenance of
ocounty roads, and that his salary should be paid from
the road and bridge funds of the county.

It 12 therefors our opinion that the engineer
employesd by Brazoria Oounty to construct and maintain the

public roads of said county should be pald from the road
and bridge funds of saild county. -

Yery truly yours
ATTORNEY GEUNERAL OF TEXIAS

T f. e

Wi. 4. Fanning
Assisgtant

By
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