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THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

Gerald C. Mann
This Opinion
ATTORNHY GENKRAL ~ Overrules Opinion
¥0-722--O-123£--0-1529

Honorable I. Predecki Overruled by 0=6616
Gounty Auditor :

Galveston, Texas

Dear Sir: | Opinion No. 0-3091
Re: Compensation of a special

eounty Judge of Galveston
County.

Your recent request for an opiniovu of this departe
ment on the above stated matter bhas been recelived.

| We quote from your letters of October 9, 1940, and
, 1941, as follows: S

=Jadge E. B. Holman of this county
N& home for apgroxinatelg twd
H\preg;dp a8 Judge of the
|
Jtion at a special called
August zﬁ‘t, 1940, elected Mr. Russel
g#ide as Speeial Judge having
#Fate and civil matters in the

has been,
months gAid unable

.reference Lop
County Court,

*It has been brougn§
the County may be asked f
rendered by the og:cial

Gounty Court, I have be
ute that authorizes the

pay the salary of tne d elected County Judge
and a salary to a Spec¢ial' Judge presjding as
stated above. Judge holman is receiwing tne
full amount of nis montnly salary as Qjuthoriz
in January of tnis year by aesolution y
Comiissioners' court, during tue periody
illness.,

to my Rttention that
, pay Jor the services
dge pfesiding in the
ge—uwndtle to find a stav-
muissioners! Court to
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May 27th, 1939, to Mr. Fred T. Porter, County
Attorney, Kaufman County, you state: ‘A
Special County Judge, whether serving in a
general capacity or a probate cafacity, only
should be compensated on the following basis:
The annual salary of the Judge of the County
Court divided by 365 and the quotiant multi-
plied by the number of dags actually served
by such Special Judge. This compensation
should be paid from the Officers' Salary Fund
of the County.!

" ok g M

“On October 9th, 1940, I wrote and asked
for an opinion with reference to the salary or
compensation to be paid the Speelal Judge who
was nominated by the Bar Association to aet
during the absence, through illness, of the
elected County Judge E. B. Holman of this Coun-

ty.

"In a ietter from you, signed by Mr. W, C,
Cason, Administrative Assistant, I received
copies of Opinions Nos. 0-722,'6-123& and 0-1529,
concerning the question submitted in my letter,

a copy of which 1 also enclose.

®"Judge iHolman was detained at his home until

the 1lst of Jan 1941, On yesterday, Mr.
Russell H, Markweii, Special cdunty Ju ge, pPres-

ented to me his claim in the total amount of
21,726.h£, claiming this as his compensation from
ugust 21st, 1940, through lecember 31st, 1940,
inclusive, I enciose z copy of nis bill,

"From the ovwinions received, I understan d
thet tne opecial Judge is to be peid for each -
day that he actuelly serves, znd the compensation
to be arrived at 2s stated on Page 2 of uUpinion
No. 0-722. =ns Mr. markwell reacders nis bill for
every day, including oundeys and nolidasys from
august 2lst, 1940, ne is requesting payment not
for the deys tnzt ne o~ctutlly served, but for
ev.ry dcy intervening between tue first day of
nis appointment until the last day.

"] understand froam the orinions rendered
thet the op#cial Judge is entitled to all of the
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compensation received by the dulE elected
Judge {in Galveston County, the Lounty Judge
receives $4,750.00 per annum, and which he
received during his absence) and it {s nec-
essary for me to establish the number of
actual days for which he is to be paid.

*1 therefore respectfully ask your

" opinion to aid me in determining the actual
days that he served, whether the time is
represented as shown in the Minutes of the
Count{ Court or whether it ineludes any minis-
terial duty that devolves on the County Judge
and of which there is no record in the Minutes
of the Probate or Civil Dockets. To substan-
tiate or verify his claim, it would be neo-

- ¢8sary that the County Clerk show the number
0f days that were actually served by the
Special Judge and that the Clerk certify to
this statement. The claim that Mr. Markwell
has presented is a statement c¢covering the
entire period without any reference to Sun-
days, holidays, and when no Probate or Civil
matters came up for hearing. At times the
Speeial Judge g peared at the office of the
County Judge and whether any duties were per-
formed or not, I am unprepared to say and it
might be that some days the Special Judge
did not sppear at all, In other words, what
constitutes in your opinion, a working day
for tne Spec¢ial County Judge.®

The claim of hHonorable Russell H. imsrkwell presented
the following claim against the County of Galyeston for service
rendered as Special County Judge reads as follows:

"LAw F FICES
ThORNTOw & MAAKGELL
GALVESTOw TEXAS.
January 23rd, 1?41,
nCLAIM OF HUSoEL H. MASK.ELL AGAILLOLT Trl

COUNTY OF GALVESTON FOR OEAVICES AENDZAZD AS
SPRCIAL COUNTY JUDGE AUGUST 21st, 1940 THROUGH
DECEMBER 31st, 1940 I1.0LUSLIVA,

11 days in August = = = = - - - - $1lk3.11



378

Honorable I. Predecki, Page 4

L, months at $395.83 per month « - - - - § 1583,32
Total amount of claim as
provided by Statute .- - - - - § 1726.43

espectfully yours
?31Enodf Russel H,’Markwell®

Section 16, Artiel of the St c -
vides in part as foiiowlz_ ° 5 the State Constitution pro

*x * ¥, When the judge of the County Court
is disqualified in any case pending in the County
Court the parties interested nlI, by consent, ap-
point a proper person to try sald case, or upon
their failing to do so a competent person may be
appointed to try the same in the county where it
%a ond%ng in such manner as may be prescribed

Y A&W.

Articles 1930, 1931, 1932, 1933 and 1934, Vernon's
"Annotated Civil Statutes, read as follows:

"Art. 1930, When a judge of the county
court 1s disqualified, the parties may, by
- consent, appoint a- proper person_to try such
case. '

. "Art, 1931. Whenever a judge of the coun-
ty court is disqualified to try a civil case
pending in the eounty court, and the parties
shall fail at the first term of the court to
agree upon a special judge, the judge shall
certify his disqualification to the Governor
and the failure to agree upon another to try
the same, whereupon the Governor shall ap-
point some person, learned in the law to try
such case.

nirt., 1932. When a county Judge is dis-
qualified to act in any probate matter, he
shall forthwith certify his disqualification
therein to the Governor, whereupon the Governor
shall appoint some person to act as special
judge in said case, wno snall act from term to
term until such disqualification ceases to ex-
ist. A special judge so appointed shall re-
ceive the same compensation ss is now or may
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hereafter be provided dby law for regular
judges in similar cases, and the Commis-
sioners' Court shall, at the beginning of
each fiscal year, include in the budget of
the county, a sufficient sum for the pay-
ment of the special judge or judges ap-
pointed by the Governor to act for the
regular county Jjudge.

. "Art, . -] @ CO
the apoctall 3 ge 3§afi'§f Sf-quafffioi“¥§3m°’
trying a case, the parties or their counsel
may &gree upon an attorney for the trial there-
of; and, if tbez shall fail to agree upon an
attorney at or vefore the time it is called
for trial, or if the trial of the case is
pending and the county Judge should become
unable to act, or is absent, and a special
Judge is selected who is disqualified to pro-
- ceed with the trial, and the parties then '
fail to select or agree upon a speclal judge
who is qualified, the county judge or special
Sudge presiding shall certify the fact to the
‘Governor immediately, whereupon the -Governor
shall appoint a apec{al Judge, qualified to
tr{ same, Such appointment may be made by
telegram or otherwise. The special Jjudge
shall proceed to the trial or disposition of
such case, Any special judge agreed upon or
appointed to try cases shall receive the same
pay for his services as is provided by law for
county Judges.

"Art. 1934. If s county jJudge fails to
appear at the time appointed for holding the
court, or should he be absent during the term
or unable or unwilling to unold the court, a
special county judge may be elected in like
manner as is provided for the election of a
special district judge. The special county
Judge so elected shail have all tne autnority
of the county Judge while in the trial and
disposition of any case pggding in said court
81TLRE ¥BEneho3RaEe. 1 3RAIEY DL 2USR " REY s
held at any time during the term, to sup;ly the
absence, failure or inability of the county
judge, or any special judge, to perform the
duties of tne office. Wwhen a special county
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Judge shall have been so slected, the clerk
shall enter upon the minutes of the court,
& record suci as is provided for in like
cases in the distriet court.®

Articles 554, 555, 556 and 557, Vernon's Code of
Criminal Procedure, read as follows: .

®Art. 554. When the judge of the ecounty
court or county court at law is disqualified
in any criminal case pending in the court of
which he is judge, the parties may, by consent,
agree upon a special Judge to try such case.
If they fail to agree upon a special judge to
try such case, on or before the third day of
the term at which such case may be called for
‘trial, the judge presiding shall forthwith
cortify that fact to the govornor, who shall
forthwith appoint some practicing attorney to
try such case.

"Art. 555. The attorney agreed upcn-or
appointed shsll, before he enters upon his
duties as special judge, take the oath of of-
fice required by the Constitution.

TArt. 556. When a special judge is agreed
upon by the parties or appointed by the Gov-
ernor, as above provided, the clerk shall enter
in the minutes as a mrt of the proceedings
in such cause, a record saowing:

"l. That the judge of tne court was dis-
qualified to try the cause.

"2. That such special judge (naming uim)
was by c¢ousent of tne parties agreed upon or
was appointed by the Governor to try the cause.

"3, That tne oatn oI office prescribped
by law has been duly acministered to such
special judge.

"Art. 557. & special judre selected or
aprointed in accorcance witn tuae preceding
articles shall receive tne same compensztion
as provided by law for regular judges in similar
cases.™



381

Honorable I. Fredecki, Page 7

It is stated in Texas Jurisprudence, Vol. 25, p.
314, that:

"There are three modes in which a
Judge may be selected to take the place
of a regular county or district judge:
First, 1f the regular judge fails to ap-
pear at the appointed time and place for
holding his court, an election of a special
Judge must be held in accordance with the
statutory provisions; second, if the regular
Judge is from an{ cause disqualified to try
4 case, the parties thersto may by agree-
ment appoint a special trial judge; third,
should the parties fall to agree on a
spedal Jjudge, an appointment may be made
by the governor. The special judge selected
in any of these modes should possess the
necessary qualifiecations, and should take the
oath of office.™ :

It‘is further stated in Texas Jurisprudence, Vol.
25, pp. 325, 326 and 327, as follows:

“"During the ¢ontinued absence of the
regular judge, or his continued unwillingness
to serve, a speclal Judge elected by the at-
torneys is, within the meaning of t{e constitu-
tion and laws, a judge of the court., Generally
speaking, he has all the authority of a regular
Judge with respect to cases that properly come
before him, or, at least, he has such of the
regular judge's powers as are necessary to
enable him to transaet the business of the
court, An elected special judge may preside
--even at a special term of court--in all
cases in which he is not disqualified; his au-
thority is not limited to the trial of cases
in whicn the reguiar judge is not disqualified.
He may dispose of tne unfinished business of
the regular incumbent or of another special
Juage; he may s#djourn eourt from day to day;
and ne may validate acts of uls predecessor,

It seems, uowever, tuat a special judge nas
no autuority beyond tre particular court waicn
he is elected to nold.™
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308,

It 48 further stated in Texes Jurisprudence, Vol.
25, p. 309, that:

"Under the constitution snd statutes
there is but one ococesion upon whioh the
parties, through mutual oconsent, may ‘ap-
point a proper person to try the case';
suoch ocoasion arises when the regular judge
is legeally disqualified. The absence of
the regular Judgo ror ary reason doos not
the special judge is to be elected by the
bar, or eppointed by the governor, On the
other hand, the disqualirication of a judge
is not ground for the election of a special
Judge by aettorneys, unless, it seems, the
perties or the governor should fail to desig-
nate a judge to sit in the place of the one
who is disqualirfried.,"

We quote further from Texas Jariaprudonoe Vol,
as followa:

"The selention or appointmant of &
speolal Jjudge is proper only upon the con-
ditions Bspecified in the oonstitution and
statutes, 4 ocording to such oonditions a
special county or distriot judge may de
seleoted by consent of the parties when the
regular judge is disqualified; snd an slec-
tion of a special Judge by attorneys is
proper should a district Judge 'fall or re-
fuse to hold the court,' or, in the cese of
county judges, if the judge 'fails to appear
et the tire appointed for helding the court,
or should he be absent during the term or
unable or unwilling to hold the court, The
foregoing ere the only circumstances in which
the selection of a special county or district
Judge is euthorized., As we shall see present-
ly, & special Judge may not be selected to
£11) a vacancy in the judiclial office. The
statutes vroviding for the electlon of a
speclal Jjudge in the event tnzt the regular
Judre is atcent or UNIILING TO HOLL CCUKT
EAVE BurIT HIID TO BL CONTFTITUT. ONAL.."

25.p._

I
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Seotions 67, 68 and 69, Vol. 25, pp. 314, 315, 316
and 317, Texas Jurisprudence, read in pert as follows:

nSec. 67. With respect to both district
and county Jjudges, the statutes provide for
the election of a speclal Judge when the
regular judge is absent or unable to preside,
Although not expressly authorized in the
constitution, the prooedure so provided is
not objeotionable upon constitutional grounds;
and it ia applioable to both regulsr and
special terms,

"The purpose of the eleotion of a special
judge §s to prevent a fellure to hold e tera
of the court because of the absence of the
regular judge., As above stated, an election
may be held when the regular Jjudge fails to
appeayr or is unwilling to hold ocourt; but
this 18 not the proper procedure when the
regular Jjudge is disqualified, or when a
vacancy has ocourred in the office itself,

"Seo, 68, A srecisal judge may be elected
by the bar either at a regular or & special
term. Where the regular Judge fails to appear
at the beginning of the term, one day may be.

"allowed to elapse before resort is hed to an
eleotion; dbut this delay is not necessary;
the attorneya attending the court may proceed
at once to the selection of & special judge.
However, if after the election, elther on the
first or second day, the regular jydge puts
in an appearance, he assumes control of the
court and ousts the speciesl judge of Jurisdic-
tion., Where the court hes been adjourned from
day to dey for three days, because of the
tailure of the judge to eppear, or where court
“g8s been convened and hes not been adjourned
for the term, the election may be held upon
the rorning of the fourth day, unless the
regular judge on that morning puts in &n
appearence.

"1Tike elections may be held fror. time
to time durin- the teri of tie court to supply
the absence, faillure or inability of the Jjuage,
or of any speclal judge, to perform the duties
of the office,.'"

"“ec, 69, An election of speclal Judge
is to be held by the practicing attorneys of
the court, and the person to be selected as
judge must be one of thelr number., The manner
of conducting the election~-the proclamation,
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-

the duties of the sheriff, oconstabdble and olerk,
and the voting--are prescribed by statute, * * * w

"The only limitation with respect to the
right of an attorney to vote at the election is
that he shall be a practiolng lawyer of the court;
he may vote elthough he resides outside the coun-
ty and distriet, and mey oast his ballot for
himself., The majority whioh is sufficient to
elect is a majority of those pertiolipating in
the eleotion end not a majority of the attorneys

~ present in ocourt,

nk % *‘l

Sections 2 and 3 of Article 3926, Vernon's Annotated

Civil Statutes, read as follows:

- has f£3led his oath of inabd

"2, FYor each oese of lunaoy disposed of
by him, three dollars. to be paid out of the
oounty treessury, For each oivil cause finalliy
disposed of by him by trial or otherwise, three
dollars, to be texed egainst (ageinst) the party
oast in the suit; provided, that if said party

_ ility t0 pay coats
during the progress of the osuse, or be unable
to pay coste, then the ocounty Judge shall bde
allowed by the cormissioners court suoh oam-
pensation 1t may deem proper, not to exceed
three dollars for each State case,

*3, For presiding over the commissioners!
court, ordering elections and making returns
thereof, hearing and determining oivil causes,
it any, and transscting &ll other officlel busi-
ness not otherwise provided for, the County
Judge shall receive such salary from the County
Treasury as the commissioners' GSourt may allow
him by order, payable monthly from the general
funds of the county, provided, that in counties
having $290,000,000.00 assessed valuation,
or more, &8nd which have esteblished therein
institutions for the care of both dependent
and delinquent boys &nd girls, the County
Judge shell recelve as ex-officio salary,
not to be accounted for &s fees of office,

" and in aadition to &ll emounts allowed under

the Maximum Fee Bill, the further sum of
$3,000.00 per annum, payable monthly out of
the genersl funds of the county."

Sections 3 of Artiole 3926, supre, no longer applies

to counties whose offiocers are compensated on a s.lary basis
under Artiocle 3912e, Vernon's Annotated Civil Statutes., Sec-

384
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tion 2 of said statute is applicabdle to all counties whether

on 8 salary or fee basis, but in counties whose county officlals
are oompensated on salary basis, the fee 1s ocollected end paid
{nto the nofficers' Selary Fund", while i{n fee counties the

fees oollected are paid to the County Judge to be accounted for
by bhim under appropriate statutes.

Artiole 1052, Code of Criminal Procedure, provides
es followst

"Three Dollars shall be paid by the
oounty to the County Judge, or Judge of the
Court at law, and Two Dollars and fifty
cents shall be paid by the ocounty to the
Justice of the Peasce, for each oriminal
aotion tried and finally disposed of before
him. Provided, however, that in all coun~
ties having a population of 20,000 or less,
the Justice of the Peace shall receive a
trial fee of Three Dollars, Such Judge or
Justice shall present to the Commissioners’
Court of his county &t & regular term there-
of, a written acoount specifying eech oriminal
aciion-in whioh he oclaims suoch fee, certi-
fied by such Judge or Justice to be carrect,
and filed with the County Clerk. The Commis-
sioners' Court shall approve such aosount ‘
for such amount as they find to be correct
and filed with the County Clerk, The Commis-
sioners! Court shall approve such acoount
for such amount &s they find to be correct,
and order a draft to be issued upon the
County Treasurer in favor of suoh Judge or
Justice for the ambunt so approved, Por-
vided the Commissioners!'! Court shall not
pay any account or tries)l fees in any case
tried and in whioh an soquittel 1s had
unless the State of Texas was represented
in the trial of said cause by the County
Attorney, or his assistant, Criminal Dis-
trict Attorney or his assistent, and the
certificate of said Attorney is attached
to said sccount certifying to the fact
that sald cause wes tried, and the State
of Texas was represented, and that in his
Judgment there was sufficlent evidence in
said oeuse to demand a trial of same.,"

Articles 1887 and 6821, Vernon's Annotated Civil
Statutes, read as follows:

"Art, 1887. Should the judge of a
distriet court on the first or any future
day of & term, fail or refuse to hold the
court, the practicing lawyers of the court
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present may eleot from among their number
a speoial judge who shall hold the court
and prooceed with the business thereof."

"Art. 6821, The salaries of speoial
judges commissioned by the Governmor in
obedience to Section 11, Article 5, of the
Constitution, or elected by the practiocing
lawyers or agreed upon by the parties as
provided by law, shall be determined and
paid as follows:

"), Eaoh special judge shall receive
the zame pay &s dlstriot judges for svery
dey that he may be ooocupied in performing
the duties of judge, and those commissioned
by the Governor ehail 28l80 receive the same
pay as district Judges for every day they
may be neoessarily ocouplied in going to and
returning from the plac ¢ where they may bde
required to hold ocourt,

®2, The amount of such salary shall
be asgertained by dividing the salary al-
lowed a distriot judge by three hundred and
sizxty-five, and then multiplying the quotient
by the number of days actually served by the
gpecial Judge. . ) )

m3, A judge 80 commissioned shall, in
order to obtain his salary, present his sworn
account to the Comptroller, showing the number
of days necessarily ocoupled in going to and
returning from such place, acoompanied Dy
evidence that he wgs duly commissioned, Such
acoount shall be certified to he correct by
the Jjudge of the district, or by the clerk
of the court in which the services were per-
formed,

"he & Judgze so elected or agreed upon
shall be paid for his services on presentstion
to the Comptroller of the gertificate of the
clerk of the court in which such services were
performed, showing the record of such election
or appointrent end services, end asccompenied
by the sworn account of such jucge showlnr the
nunber of days, actually served by him &s such
speclal judge."

It will be noted that Article 6821, supra, provides
compensation for special distriet Jjudges, who are appointed by
the Governor, or elected, or agreed upon. There i8 no such
provision for paylng speclal county judges in the above article.
Article 1933, supra, provides compensation for speocial county
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Judges appointed or agreed upon, but does not mention or pro-
yide compensation for speocial ocouaty judges who are elected by
the bar es authorized by Article 1934, supra,

The above mentioned statutes, in both the Code of
Criminal Procedure and the Civil Statutes, providing compensa-
tion rar speoiel ocounty judges, apparently apply lan oases where
the Tegular county Judge 18 oompensated on a fee basis, The
regular ocounty judge of Gidveston County is compensated on an
snnual salary basis, Seotion 4, Artiole 3912e¢, provides in
effect that where the county offieials are oompensated on an
apnuel salary basis it shall be the duty of all officers to
charge and ¢olleot in the manner authorized by law all fees and
commissions whiech are permitted by law to be assessed and oolleoct-
od for all offiolal servioces performed by them., As and when suoh
fees are oollected they shall be deposited in the Officers' Salary
Fund or funds provided in the Act. We have been unadle to find
any statute providing sompensation for special county judgesserv-
ing in that capacity in oounties where the regular county Jjudge
is compensated on an annual salary basis,

_ It 18 & well settled law theat statutes prescriding fees

for pudblio officers are striotly construed; and hence a right to
fees mey not rest in implieation, (Tex, Jur., Vol. 34, p. 508;
MoCella v, City of Rookdale, 246 S. W. 654; Binford v. Robin-
son, 244, S. W. 807)0 )

Ap offiocer mey not cleim or reach any money without
e law authorizing him to 40 so, and olearly fixing the amount
to which he is entitled, (Tex. Jur., Vol. 34, p. 511; Binford
v. Robinson, 244 S, W, 807; MocLennan County v, Boggess, 137
S. W. 347; Duelos v, Harrle County, 291 S, W, 611, arrirmed
298 So wo ‘pl?)c .

As above stated, we have found no stetute author-
1zing the payment of compemsation to & speclal county Jjudge
in a county where the regular county Judge is compensated on
an annual salary basis. Therefore, in view of the ebsence of
such statutory authority, we are of the opinion that no com-
pensation is provided for & special county judge in counties
where the rsgular county Jjudge 1s compeasated on an ennuel
calary basls,

Our Opinion Nos., 0-722, 0-1234 and 0-1529 are here~
by expressly overruled in so far as they conflict with this
opinion.

Trusting thet the foregoing fully answers youf in~
quiry, we are

Yours very truly

A:R32:jrd ATTORNEY GENXRAL OF TEXAS
AFPROVED MAY 1, 1941

/8/ Grover Sellers By /s/ Ardell williams
FIRST ASSISTANT THIS Cpinion Considered Assistant

ATTORNEY GENERAL and epproved in limited conference



