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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GERALD C. MANN
ATIORKEY GRNERAL

¥r., Geo. A. Hight
Chief Acoountent
Board of County and District Rozd Inde
Austin, Texas

Dear 8ir:

he Board of County
Road Indebtednens,
o¥isions of H. B,
bonds of lLimestone

order entered by the
Cormission Jenuary

We aokdqwl ige regelpl of your letter of Jemuary 27,
Rereartar odpled ip full, requesting our opinion as
-de syéh nuno pro tune order the road

48, lLimestone County, can de mmde
on in the funds sllocated to the

pfie County Road Distriet No, 18 issued
50, 5% Bonds dated July 15, 1019 and

4 the proceeds in the oconstruotion of a
road rom ¥art to Ben Hur, to Groesbeck, After
the completion of the road various interested
groups appeared before the Highway Cormission
from time to time in an effort to have the roed
designated. :

"on August 14, 1933 the Highway Commission pass-
od the followling Minute No. 79971
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State Highway Ro. 164

"August 14, 1933 - Minute 7997 In Mclennan
and IIggatona Counties 1t is ordered by the Com-
misasion that epplication for designation from
Groesbeck to Mart be granted on oondition that
counties affected will furnish not less than 100t
right-of-way on loocation to be approved by the
Stete Highway Engineer, and on further condition
that MclLennan County will construct, at its cwn
cost, on the approved looetion, & 20' reced from
Hy.#6 to the Limestone County line, end with the
further understanding that the REwy. Dept. will
make the location to Groesbeok dut will not ocon-
struct said roed until funds are available,

"In ocompliance with the above Minute, the en-
gineering staff of the Hwy. Dept. located a road
from Mart to Groesbeck on an entirely new looca-
tion and requested the County to furnish deeds
to the right-of-way, which they did, end the High-
way Dept. prooeeded with the construction of the
base and dralnage struotures.

"Following the enactment of House Bill 688 Lime-
stone County filed a claim for expense lnourred in
the construction of the 0ld locetion which ran from
Mart to Ben Hur, to Groesbeck. This claim was de-~
nied on the grounds that the old location was not
a designated Highway. The County then secured
letters from Xr., D. K. Martin and kr. John Wood,
members of the Highway Conmission at the time
Minute Ko. 7997 was passed, (coples attached),
and other supporting date which they presented
to the Highway Commission in the appllcation for
a Nunc Pro Tunc order.

"on Januery 13, 1941 applloation for Nunc FPro
Tune order was heard and the following order was
passed as of that date:
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* 'WHEREAS, Honorable Carl Cennop, County Judge,
Limestone County, Scott Reed, E. L, Connally, and
Weas Popejoy, County Cormissionsr, Precinet No. 3,
Linmestone County, appeering in behalf of Limestone
County, represent to this Commission that on August
14, 1933, the o0ld road extending from Xart to Groes-
beck via Ben Bur in Limestone County, wae by Kinute
Ko. 7997 designated as & highway on the road system
of the State; and

" WHLREAS, it is further represented to this Com-
mission that direction, warning, snd other signs. -
and markers were erected and maintained upon the
#aid highway by the Highway Department; end

" WHEREAS, in a letter from Honorable John Wood,
Chairman of the Highwey Commission ip 1933, to Hon-
crable Cerl Cannon, deted June Bl, 1940, ¥r, Yood
atates that it was his intention end that he felt
sure it wees the intention of all Kembers of the
Highwey Commission to deaignate the old rad from
Mart to Groesbeck vie Ben Hur at the time Minute
Ro. 7997 was passed; and

" WHEREAS, Honorable D. X, Eartin who was a member
of the seid Commission at that time, in & letter to
Eonorable W.A,Keeling, dated Cotober 21, 1940, stated
that in the passage of Linute No., 7897 on August 14,
1933, it was his intention that the o0ld road from
¥art to Groeshbeck via Ben Hur be designated es a
State Highway; end .

" WHEEREAS, it further appears thst bMinute No. 7997,
passed by the Commisslon on August 14, 1933, may have
been conatrued by the Highway Derartment to be the
designation of & new highway on a new lcoation between
X¥art and Grossbeok end not as & designation of the then
existing rced; and
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® WEEREAS, sinoe such time the rights of no
other parties have intervened;

" TEEREFORE, to correct such error so thet
the reoords of this body may olearly reflect the
truth of the matters involved; -

" IT I3 ORDERED THAT it was the declered in-
tention and purpose of the Commission as then
constituted, by the passage of Minute No. 7997
on August 14, 1933, to designate the old road
from Mart to Oroesbeck via Ben Hur ss & part of
the 3tate Highway Systen;

* BE IT FURTHER CRDERED THAT such intention
of dealgnation of such road by the passage of
¥ipute No. 7997, and this crder declaring such
intention, be entered upon the minutes of this
Commission, nunc pro tuno, es of August 14, 1933,
and a8 80 entered shall be as effeotive as if
this clarifiocation mnd expressiocon of intention
had asctually been entered on suoh minutes on the
fate last mentioned mbove,

" I, K. L. Wiginton, Seoretary of the State
Bighway Commission nf Texas 4o hereby certify
that the above and foregoing is a2 true and cor-
reoct oopy of kKinute rpassed on January 13, 1941,
es the same appears of record in the reoords of
Orficial Minutes of the State Highway Commission
of Texas.

£ “itpess my hand apd offiocial seal this l4ith
day of Jenuery, 194l1.

(signed) M.L.Wiginton,Secretary
Texas Highway Commission'
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* FPlease rdvise thiz Beard whether or not under

. the provisions of House Bill 688 end the authority

of the above Nunoe Pro Tune order Limestone County

Road Distriot No. 18 Bonds dated July 15, 1919 are
eligible for participetion.”

The authorities of this Jurisdiction end those of
other States present a s0lid front of uniformity as to the
office of a nunoc pro tunc order. Of ocourse the suthorities
hereinafter cited refer to ocourts, but we know of no reason
why the epplicetion to courts should be any more restricted
thep to boards or commissions created by statute. Jn the
instant matter we think the rules and suthorities governing
the office of a nune pro tunc order sre equally as applicable
to the Highwy Cozmission es to the Jjudiolary.

Literally, "nunc pro tunc" meens now for then. Its
offioce is not to make an order now for then but to erter now
for then an order previcusly mazde, In the case of Culf Colo-
rago & Sante Fe Ry. Co., v, Banty, B85 S, W, £96, the court
said:

"An entry 'nunc pro tunc' presupposes a
judgment actually reandered by the court but
not entered by the clerk.”

4 nuns pro tune entry is one made now of something
which was zetually rreviously dope, to have effect &s of the
former date, Xts office is pot to supply ozitted esction by
the ocourt but to supply an omission setuelly had but omlitted
through inasdvertence or mistake., The following cases unie
formly ennounce this principle: Perkins v. Heyward, 31 N.E.
670; Xern v, Sample, 206 N. W. B32; Karker v, Cillem, 198
Pac. 126; Csgnnon v. Oklshoma Engreving & Frinting Co., 249
PQO » 300'

A nuno pro tunc entry oan only be made upon evidenoce
furnished by the pepers snd filed in the cause, or something
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of record, or in the minute book or judge's dooket, as a
basis to amend by. The stenographer's notes of prooeedings
in an action do not constitute a paper on file in the cauase
which cen be made the bagis of en amendment of & judgrment
nuno pro tunc, See case of Becher v, Deuser, 69 S, W, 30634

MK & E Ry. Co, v, Bolmohlag, 45 8, W, 1101; Young v. Young,
€5 S. W. 1016,

In the recent cese of Arrington et al v. MeDgniel
et al., 85 S, W. (24} 295, by the Commission of Appeals, Sec-
tion A, opinion eadopted by the Supreme Court of the Stete of
Texas, we rind this statement:

"A nune pro tuno order attempting to correct
or emend & Jjudiciel misteke and not & mere cleri-
cal error or misteke in entry of judgment would
be unsuthorized and beyond power of court to
enter."

' This same principle finds approval in the cases of
Burnside v, Wand, 71 5. w, 337; Wilmerding v. Corbin Banking
Co., £8 So. 640, ’

The purpose of & nuno pro tune entry or order and
its only legitimate funstion is to correctly evidence upon
the reacrd of the eceurt a judgment, decree or order sctually
made by it, but which for some reason has not been entered
of resord at the proper time. The Finnegan Brown Compeny v.
Esocobar, 192 S. ¥, 258, end Huggins v. Johnston, 8 8. W. (24)
937 .

A careful study of the action of the Highway Commis-
sion on August 14, 1633, wherein Mipgute #7997 was adopted and
the steps teken pursuent to that Linute, when teken in connec-
tion with the action of the Highway Comrmission on Japuary 13,
1941, wherein sald nunc pro tunc order was adopted, leads us
to the conolusion thet said order is a2n attempt to correct
or amend Kinute #7997, adoptesd on August 14, 1933, and under
the suthority of the case sbove guoted, Arrington et al v.
XoDaniel, 85 S. W, (24} 295, such order would bve ineffective
to accomplish its odject.
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Your attention is directed to that portion of the
nunas pro tume order whioch reads as followsi

"It is ordered that it wes the declared in-
tention and purpose of the Commissfon as then
constituted by the passage of Mlnute #7997 on
August 14, 1933, to designate the old road from
Mart to Oroesbeck via Ben Hur &8s a part of the
State Highway Syatem;"

We do not think the &bove quoted portion of sald
nune pro tune order suffioient to teke it out of the above
cited esuthorities. It olearly eppears from & reeding of
Xipute #7997, and the letters of the former Comuissioners,
that &t the best they cnly intended to designate said roed
as & State Highway, but there is no finding to the effect
that sald roed actually wesa designated end thet through
error the Mipute did not so refleot.

The steps taken by the engineering sterf of the High-
way Department pursuent to Minute #7997, as well as those
taken by the county in furnishing deeds to the right-of-way
on ap entirely different location seem plainly opposed to the
conoclueion that kinute #7997 d4id not represent the judgment
- and order of the Commission at that time, An anomalous ajitua-
tion would have been presented had the Commission designated
the rosd from Gpoesbeck vis Ben Hur tc Mart es a State High-
way, and then proceeded to expend large sums of mohey on
another location in construoting a base and dralnage strue-
ture following the county's furnishing to the State deeds to
the right-of-way on the new looetion. The action of the county
in furnishing the deeds to the right-of-way on the location
seleoted end approved by the State Highway Engineer pursuant
to Minute #7997 justifies the conolusion thet the county inter-
preted this order of the Hlghway Commission to mean nothing
more nor less then that the highway which they had sought was
to be the one constructed cn right-of-way furnished by 1t. In
other words, we must conclude thet the order entered by the
Coxmission - that is, Minute #7997 - olearly represented the
judgment of the Commission at that time and that an intention
to have done otherwise cennot oonstitute the bdasis of en amend-
ment to be entered at this tire nunoe pro tunc.
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Replying to your question, we advise that in our
opinion Limestone County Road Distriot #18 donds, dated
July 15, 1919, the proceeds of which were expended in the
construotion of the o0ld road running from QGroesbeok via
Ben Hur to kart are not eligible for participration in the
funds acoruing to the Bourd of County and District Roed
Indedbtedneas, under the provisions of H, B. 688. Of course
we reasoh this conolusion by rezson of our determinstion that
the pune pro tuno order entered by the Highwey Commission on
Januery 13, 1941, is ipeffectuel and oenrot legally ascoom-
Flish an exendment of Minute #7697 adopted by the ¥{ghway
Commission on August 14, 1933.

Your sttention is respeoctfully directed to our Opin-
ion Number 0-1942, addressed to Nr. G. A, Hight, Chief Ao~
oountant, Board cf County end District Road Indebtedness,
wherein it wes concluded that no road could become a part
of the State Highwey Syetem until seme hed been formally
teken over for maintenspnoe purposes by the Highwey Depart-
ment, end thiat until such event the Board was not author-
ized tc make the bonds issued therefor eligidble for parti-
eipation in the funds aoccruing to the Board. Acoordingly,
it must be sald that even assuming the nuns pro tunec order
above mentioned could effectively amend the priginal minutes,
the Board would be undier the duty to escertain the date on
whieh such road orfficiaslly and formally becarme a part of the
State Bighway System defore the bonds could be mzde eligidle
for participation, under the terms of H. B, 688,

Trusting that the foregoing fully answers your in-
quiry, we 2re |

. Very truly yours
APPROVEDFEB <6, 1941

ATTORNEY GENERAL OF TEXAS E%M £ é;ﬂ—‘—«-'u_

Clarence E. Crowe :
Assistant

ATTOENIY GINLEAL CF TEXAS

CECes



